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(Other than the Ministry of Defence) 


eft - rpR E, fiichwd ttot nwm 

9 ■ X 

(efirffop qftr$prr IkPT) 

6 tWFT; 2007 

W.3TT. 

WRI 3#W, 1946 ( 1946 F7T 3#lfWT U 25) Fft ^TRT 
6 TTTO FfecT FTCI 5 Fft ^F-FET ( 1 ) SET F^rf TTfwf 

^7 ffRPrt UHT 7TEFR ^ ^.f^FFT Ftt 3Tf^Rl 
^FH U ^-32020/12/2005 fcTEF 

10 Ft 2007 £KT w<\ 3 ^ qfeT F?t FTF 

365/418 ^ ■$ ^ 

eFFflT -p; FRlfcPT f^TFT^FTT ^ tfsfa $ ^ 
_JF 15/2006 KFFF 4-3-2006 ^ 

3TFFT rt-Mcki 'SPTrff, 2(fk q-S^Vl cl®fT qfsq^gR ^ 

F fFrq. FF; <M ^£\ cl«^f ^ ~S^ 3PT SFETOf 

FTT ST^FT ^ %tr iTwft fMfa 'WRT =£ 

■qft flfdflq f 3?ft 3qf^cf> |ftcTT IdFTR TF 3 ^ M<H W? FT 

FFdttl 

[FF. F, 228/27/2007-1^-11] 
WZWm\, STFTFfaF 


MINISTRY OF PERSONNEL, PUBLIC 
GRIEVANCES AND PENSIONS 

(Department of Personnel and Training) 

New Delhi, the 6th September, 2007 

S.O. 2575. —In exercise of the powers conferred try 

Sub-section (1) of Section 5, read with Section 6 of the 

Delhi Special Police Establishment Act, 1946 (Act, No. 25 

of 1946), the Central Government with the consent of State 

Government of Mizoram vide Home Department Notification 

Memo No. D-320/20/12/2005-HMP dated Aizawal, the 10th 

May, 2007 hereby extends the powers and jurisdiction of. 

the members of the Delhi Special Police Establishment to 

the whole of State of Mizoram for investigation in Crime 

No. 15/2006 dated 4-3-2006 under Section 365/418IPC of 

P.S. Vairengte, Mizoram regarding the disapperance of a 

minor boy named Shillongthanga from Delhi and abetments, 

attempts and conspiracies-in relation to or in connection 

with the said offences and any other offences committee in 

course of the same transaction. 

«... 

[F. fto. 228/27/2007-AVD-Ii] 
CHANDRA PRAKASH, Under Secy. 
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30 31T0, 2007 

®BT.37T. 2576. —444? WRK 7MHIMI ( 4m 4 7?T7T4rT 
t4*t 4 4 fe T?tO) fTO, 1976 4 fTR 10 4 OH-fTO 
(4) 4 3H^ff<u| 4 TOTE PlHFT 4 3?44l 4#0 OOOS T? 
4tr 44 4 PHHfdfed 44o H>l4d<M 4t, Pto 4 80 
ypd^ld +4^17^4 4 fet TT n^HITO W1 TT T7 RfMT t, 
3Tf*RjfacT Tt 4 f - 

<*>•4*1 3cMK 3 h[^c^i m Tl4n 

8114-2, 'TOW 4n4, 7 h 4 4o, 

^TT (few), "3^-400028 

[m4. 11013(01) 2007fe-2] 

E3 (m.) 

MINISTRY OF FINANCE 
(Department of Revenue) 

New Delhi, the 30th August, 2007 

S.O. 2576.—In pursuance of Sub-rule (4) of Rule 10 
of the Official Language (Use for Official purposes of the 
Union) Rules, 1976 the Central Government hereby notifies 
the following office under the Central Board of Excise and 
Customs, Department of Revenue, the 80 % staff whereof 
have acquired the working knowledge of Hindi:— 

Commissioner of Central Excise, Thane-2, 

Navprabhat Chambers Ranade Road, 

Dadar (We s st), Mumbai-400028. 

[F. No. 11013(0l)2007-Hindi-2] 
MADHU SHARMA, Director (OL) 

3uf5iflb 3TpHT «j4 
3TR&T 

Of felt, 7 fTTE, 2007 

m.3H. 2577. -mf4, HEO TOT 4 Tfef 44?, 
fe-’ -J^r mm 3rk tt 4 fro^r ufafro, 1974 
(1974 TT 52 ) 4t TTT 3 4t Oq-*OTT ( 1 ) 4 OSO fe* T? 
4 ufeR fe TO %, 4 OTT OTHT7T 4 fer 
27-3-2006 4t m fel 4t ^0 un 4. 673/02/2006-4. 

T[.-8 n4 fen T tT Sit <1 HO)Mid OTg^T, Pdd 1 ul 
4-1109-1110, 4mfic|p t 4, f44 <?TTf£, 7JET, TpETO 4t 
44*? 4' nm 4t otoe! t 4 4 4o4 4 o^n 4 4^d 4u, 
HlTHdt, ipRRl 4 Pm 44 3rf47$TT 4 TOT 

i 


2. 3t 4, "044 4fe TOT 4 TFT n fen t4 TT 
^TPO t f4 TFT ^f4l T eft TTR *IT T 3f4 3TT 4t Wti 

o 

T^T *0 7TTf4 TTTTStom 3u^| 4t Pl'HIpd O fefcMI ''OT HTt 

3. 3?4 doRfc 3 TcT:P^ 4^S TOT 4 7^1 3rf4fTR 4t 
*10174 OH-T7T (1)4 TOS (73) -gm TC0 444 TT 

T74 W fel4 1-5-2006 o4 3Tl4?T 
4. 673/02/2006-OETT-8 mffe ^0 Ul4 fel f4 
^rf4r fe^ 1-5-2006 4 4 uto4 tto 4 

3TOH 4 7 f4r 4 fen ut^rt, 4 unai Tifer 
4fi 

4. 3^7 wf4 1444 ^ feno h4 oh^ 4 frorr 

uPtPrth, 1974 4t «n 7 (l) (^) 4 srfPi tf 44^ 
Tgm Tife Tiffed, tjto ^t Tinfe ^ 44t 4fe, 
1973 4t 82, 83, 84 TO 85 4 aPtfPl ^44l 4 
3TFI Tfe4t 4 3T^4«f 4 "HT«1 3T^?T 4t 4tl 

5. 44 u44 q44t 4t ^ipt^rk 4 ^tid 
'HIMIdM 4 Pl4e: WgT To «0 TO 27-3-2006 4 30^71 

TT. 4. 673/02/2006-TTH-8 4 3FJHTo4 14-7-2007 4t 
U'O^-ld, 4 URTHcft 4-nd^l 4el 4 t4r TO - 

«OI 

6. a^7, *i44 tfo oiipRt 4 t4 ttt fe 4 utt4 

4t 4 TO m fe *TT cl*0 16-7-2007 4t 

OTRTit 4 ^i4t Tm 3ii4jrHi to4m, tjt iri 
T fe fe *n4 tt tor fe thi 44 4t 3 tttt spio 

TTTHTI 

7. 3fc, ^TT ■srfel SET fe4 27-3-2006 4 

3fe 4 sm 41 fe44fe 3ofe 

4. 12713/2006 T 3j^q<NK 4^351^14 HHhIm T1 ^HO I dM 
4t Tfd tfo44t 4t 4te 4 16-7-2007 4t tri ^44t 4t 

3RTpH 3TT47T MlRd TT TTTd iTOI 

8. 34(, d«lt4 Ton 30^dHI Pl^lldM SET TR fef 
44s 3TMtd 4. 1175/2007 T TpElcl 4 HTTTtH TER 
4t4444 18-7-2007 4 3tm4 3tt4?t 4 ipim 4 hth4m 
^ Tim 4t Tf^i toot4u 4t 4te 4 16-7-2007 4 
3RTftH 3fe 4 MT Tt uofri T7 fe tl 

9. 3^7, U«ff4 3f4aiT, 4 ; 4 z f fe HI«KHcli 3tnsiRl^, 

7 pm 4 mofe 4 fer 17 - 7-2007 4 4. 4t.4t.Ti. 

/4)Qi m)h 1/3 60/2007 4 on 444 4 31^07 on 

con 4t 3THS1W 4 fur 7pm 4 hh4h on mm 
4t Tin TPo4t7i 4o 4 oo^n 3 t4tt 4 sppm 4 Rhi4 
17 - 7-2007 4t ^4t 4o 4 rt 4 gn oe fe «o, tfr 
orjn nf4r t fer 27-3 -2006 4 tet 4 afe 4. m. 
4. 673/02/2006-4t.^.-8 TT from 3EFHO f | 

10. 3^7, mf4 4fe TTE 4 ffeiE 4 
fe TT730 t f4 on nf4r 4 hfrVo on mm 4 
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f^TRT 18-7-2007 ^ 3TT^7T W Wf f^T t 3^ W 

7^4 4ft fe^T 7?T "tl 

11. m, wf^T, T^cT 4ft m\ 7 4ft 

(i) <ft 13 ^ (-©) igKr Wfi ?rf^cPTf w #i f^, 
ica ^iTT 4ft wre fti W 

31T^T ^ wmw ' 3 WT^ ^ ^ 

77 ITR Tqf7«7cT 44 frlft?! ftcft ft 

[m U 673/02/2006-^-VIU] 
tj. <ft. -OT-Tff^ 

CENTRAL ECONOMIC INTELLIGENCE BUREAU 
ORDER 

New Delhi, the 7th September, 2007 

S.O. 2577. —Whereas the Joint Secretary to the 
Government of India, specially empowered under Sub¬ 
section (1) of Section 3 of the Conservation of Foreign 
Exchange and Prevention of Smuggling Activities Act, 1974 
(52 of 1974) issued order F. No. 673/02/2006-Cus. VIII dated 
27-3-2006 under the said sub-section directing that Shri 
Ramgopal Kudal, R/o, D-l 109-1110, Ashirwad Park, City 
Light, surat, Gujarat, be detained and kept in custody in 
the Central jail, Sabarmati, Gujarat, with a view to preventing 
him from smuggling goods in future. 

2. And, whereas the Central Government had reason 
to believe that the aforesaid person absconded or was 
concealing himself so that the Detention Order could not 
be executed. 

3. And, whereas, therefore, the Central Government 
in exercise of the powers conferred by clause (b) of Sub¬ 
section (1) of Section 7 of the said Act issued Order 
No. 673/02/2006-Cus. VIII dated 1-5-2006 directing the 
aforesaid person to appear before the Commissioner of 
Police, Surat, within 7 days of the publication of the said 
Order dated 1 -5-2006 in the Official Gazette. 

4. And. whereas also a report under section 7(1 )(a) 

of the Conservation of foreign Exchange and Prevention 
of smuggling Activities Act, 1974 was submitted to the 
Chief Jusdicial Magistrate, Surat, with a request to initiate 
further proceedings against the aforesaid person under 
Sections 82,83,84 and 85 of the Code of Criminal Procedure, 
1973.' • ■ 

5. And, whereas the aforesaid person was 
apprehended near the High Court of Gujarat at Ahmedabad 
and was detained in the Central Prison, Sabarmati, 
Ahmedabad, Gujarat, on 14-7-2007 in pursuance of the Order 
F.No. 673/02/2006-Cus. VIII dated 27-3-2006. 

6. And, whereas the aforesaid person refused to 
accept the Grounds of detention and the Relied Upon 
Documents which the directorate of Revenue Intelligence, 
Surat, tried to serve upon him in Sabarmati Jail on 
16-7-2007. 


7. And, whereas on a Special Civil Application No. 
12713/2006 filed by the aforesaid person against the said 
Detention Order dated 27-3-2006 a single Judge Bench of 
the Hon’ble High Court of Gunarat at Ahmedaad, passed 
an interim order on 16-7-2007, setting the aforesaid person 
at liberty forthwith.. 

8. And;' whereas on a Letters Patent Appeal No. 

1175/2007 filed by Directorate of Revenue Intelligence a 
double Bench of the Hon’ble High Court of Gujarat in its 
order dated 18-7-2007 has stayed the operation of interim 
order dated 16-7-2007 of the single Judge Bench of the 
Hon’ble High Court of Gujarat. 

9. And, whereas as per report received from the Office 
of the Superintendent, Central Prison, Sabarmati, 
Ahmedabad, Gujarat vide letter No. DIN/COFEPOS A/360/ 
2007 dated 17-7-2007, the aforesaid person was in the 
meanwhile released from jail on 17-7-2007 pursuant to the 
aforesaid Order of the Single Judge Bench of the Hon’ble 
High court of Gujarat at Ahmedabad, thereby rendering it 
impossible for execution of the Detention Order F. No. 673/ 
02-2006-Cus. Vm dated 27-3-2006 on the aforesaid person. 

10; And, whereas the Central Government has reason 
to believe that the aforesaid person has not complied with 
the Hon’ble High Court’s Order dated 18-7-2007 and is 
concealing himself. 

11. Now, therefore, in exercise of the powers 
conferred by clause (b) of sub-section (1) of Section 7 of 
the said Act, the Central Government hereby directs the 
aforesaid person to appear before the Commissioner of 
Police, Surat, within 7 days of the publication of this order, 
in the Official Gazette. 

[F. No. 673/02/2006-Cus. Villi 
A. K. BARUA, Dy- Secy. 

farrffri ■frcmr frroFT 

fterdft, 10 2007 

■g^3TT, 2578.—fWcf-3TT4TcT ^4t srffrfPW, 
1981 (1981 44 28) 4ft TO 6 4ft (D ^ 

Csr) ^ft'SW®^ (ii) =£ 6.0\&R1 

3ft trrf.sft.TT^ 1(4 444 4>47I ^43, 4ft ftfrl 

offt oft frpr STsrai 3PToft STTftpr iftft cRT, *ft Weft 

'RKeffa #4? «ft fr 3PJW>lRrl4i 

frfftTFF «ft W W frPpKT Wtcft ftl 

[44. U 24/27/2001 -an&f.-l] 
pTf. '3T4? 7lf44 

(Department of Economic Affairs) 
(Banking Division) 

New Delhi, the 10th September, 2007 
S.0. 2578.—In pursuance of sub-clause (ii) of clause 
(e) of sub-section (1) of Section 6 of the Export Import 
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Bank of India Act* 1981 (28 of 1981), Central Government 
hereby appoint Shri M.B.N. Rao, Chairman and Managing 
Director, Canara Bank as part-time non-official Director, on 
the Board of Directors ofExim Bank for a period of three 
years or until further orders, whichever is earlier. 

[F.No. 24/27/2001-IF-I] 
___ M. SAHU, Unde r Secy. 

^ fccri), 3 few, 2007 
2579.—(4q ^miqfcT 
^ f^TTT qqfij) fqqq, 1976 4 f4m 10 7FT-RFTO 
(4) ^ 4, qTRMlU qq*f xf^T q) 3 

4 qq '4il40l^ WT qi4 q>4qiR4 qft 
4^f 80 4 3Tfqq> i4 q> "3^ 

qRrff t;- 

1. 44EIR, q4 

2. ^ qRreqqf amH qf 

3. 444 "SfFEr-M^dld qqqfcTq, q^ forll l 

[4. f~12018/l/2006-%4t] 
ufqcit qqiqR, qq itfqq 

ministry of corporate affairs 

New Delhi, the 3rd September, 2007 
SO ; 2579.—In pursuance of Sub-Rule (4) of Rule 10 
of the Official Language (use for official purposes of die 
union) Rules, 1976 the Central Government hereby notifies 
the following three offices of the Ministry of Corporate 
Affairs, where of more than 80 % employees have acquired 
working knowledge of Hindi:— 

1. Registrar of Companies, Pune. 

2. Competetion Commission of India, New Delhi. 

3. Serious Fraud Investigation Office, New Delhi. 

[No. E. 12018/01/2006-Hindi] 
__ SAV1TA PRABHAK AR, Dy. Secy. 

witwi 3fhr XfRcjK xfqToTO 

( wi<«i aftrqftqrr q^qTTirfqqpT) 

29 SRRq, 2007 

W.3F. 2580.-qRdPl ^l^dRqRq^3lfqRm, 1956 
( 1956 ^q 102) qRT 3 q4 qq-qRT (1 )(33) q^ qqqq q) 
31 5’ H<U| ^ ^T* THt qjRRq qq fqqFTTWFq, 

(^iiRi«jq), oRi«t>i [qqpi, 4fs c hd ohKrlvjj, 

^ 4qqq R^FT qRel q4 3lf4qqqj 4 

^ 44 te gRT qiqfrq qf4rg ^ ggr g) ^ 4 

Wlhl MPdd f%qr Tfqj f | 

SR, 7FET STfqfqqq qf) qRT 3 qft ^q-qjq ( \ ) 

^ ^qq^T 4 3FJq<u| 4', 4^ TJcT^gRI qRcf ^Rq>K 4 

"nc=mcfh 4qTePT qf) tqqfqr 9 ^RpRt, 1960 qr[ 


3Tfq^qqT 4<sdf qq.3TT. 138 4 PdH Rdft°fd 4k 44*R qq4 

f :— 

3lfq^qqT 4 “qRT 3 qrt qq-qRT (1)4 Tqqg: 


(^) 4 fqqffqq” qfkfq> 4 3fq4q gq? 4<sqT 2 "4 



“2.4f. (#qqt) TFft qRohtd 4teTqfqqf44” 
44?R qq 1qqFTT«q$T, (4qrf4pT), 
qfqqq fqqH fa^FT, 4feq»ci qqkUr, 


fcK»q'id^<H 

[qq. 4.4t.-i 1013/1 / 2007 -W C4fq-i)] 

4 "773. qiddi, 33^7 'qfqq 

MINISTRY OF HEALTH AND FAMILY WELFARE 
(Department of Health and Family Welfare) 

New Delhi, the 29th August, 2007 
S.0.2580.—Whereas in pursuance of the provision 
of Sub-section (l )(b) of Section 3 of the Indian Medical 
Council Act, 1956 (102 of 1956) Dr. (Smt.) Ran i Bhaskaran, 
Professor and Head (Retd.), Department of Neurology, 
Medical College, Thiruvananthapuram, a member of the 
faculty of Medicine, University of Kerala has been elected 
uncontested by the senate of University of Kerala to be a 
member of the Medical Council of India for five years with 
effect from date of issue of this notification. 

Now, therefore, in pursuance of the provision of Sub¬ 
section (I) of Section 3 of the said Act, the Central 
Government hereby makes the following further amendment 
in the Notification of the Government of India in the then 
Ministry of Health number S.O. 138 dated the 9th January, 

1960, namely:— 

In the said Notification, under the heading, “Elected 
under clause (b) of sub-section (1) of Section 3”, against 
serial number 2, the following entries shall be substituted, 
namely— 

“2. Dr. (Smt.) Rani Bhaskaran, University of Kerala” 
Professor and Head (Retd.) 

Department of Neurology, 

Medical College, ' 

Thiruvananthapuram. 

[F. No. V-11013/I/2007-ME (P-1)] 

T. J. S. CHAWLA, Under Secy. 


Pqi<rjq 

(#.qpq) qqyq) 

^ felt, 30 3FPRT, 2007 

W.3F. 2581.-7UFTfqq7 qfcft 3tfqqq4 (qiqej qq 
^*0 srfafrqq, 1948 ( 1948 ^1 4iqf) of 2 ^ 3FF (qr) ^ 
3FJ?nqT 4 qbsftq qcP^TCT MRcT qq TT^cTTqra, 7§1^T 


[wn~¥5 3(ii)] 


RT7R RiT 7TRRR :fR?FR7 15,2007/^24, 1929 


(7J3H) t¥ R7T. ^t. #!% R^ 30-8-2007 

■H? 1-4^1 3lfR«t>|<) RTT °hf4 <+<4 't'J Rlfa^d =h<dt 1? I 

[7T. Zp-4330/1/2006] 
TftcfR 3TR7 RfRR <R»%lO 
MINISTRY OF EXTERNAL AFFAIRS 
(C.P.V. Division) 

New Delhi, the 30th August, 2007 

S.0.2581. —In pursuance of the clause (a) of the Section 
2 of the Diplomatic and Consular Officers (Oaths and Fees) Act, 
1948, (41 of 1948) rhe Central Government hereby authorize 
Shri S.D.K. Menon, Assistant to perform the duties of Assistant 
Consular Officer in the Embassy of India, Khartoum with effect 
from 30th August, 2007. 

tNo. T.-4330/1/2006] 
PRITAM LAL, Under Secy. (Consular) 


Rarn^Ri ; 

Rf-ftwft, 31 3RRR, 2007 

fRRR : RRTR 3TcFpFT 3TTRRI R^ 3^7 RRR yuiicil 

Rft wrf aftr rrr^ fimfcgT % %r feylRR rr tot 

RR.3R. 2582.-7T^R7 Tff^ffcT 3RR RTRf ^ TTtR-TfTR 
fHHfdfiskl Tmifvti Rft 

Wcf Wf^RRT: 

fRRT Ft RFf RTRT xflfeR, 3lfq^ ^TTR I^TT TTcfreT T "RlflR 1 
tM Td^rfcT RF fTTPlfTRI RRRT i 1% RfRR eM' Rrt 

nU^ ' d iarf is PdRRR ^ faR to srt tor totr arm 

RR Md'l fRTRT «IH Rlfi?R I' 4 

2. TOTR 3TR7T7 3TTR1R RTt 7T7RRT sfoRTTRTORTT RTT 
^ 3?ft IrrItR ^ fclR fRRTTO RTT RfecT RTTR RTT 
f¥tk fro RRT il fNtw RRT 3 Tflte Flft- 


(i) Rp OST.) RR.3TT7. RTRR ^pRR -ST^RST 

(ii) Rt. ^R 3TTTO -W 

(iii) Rp TOpR^RTRTt -W 

(iv) RpR^RKR -7m 

(v) Rp RpTTRT R^T -77*3R 


3. fsreta?i rtt rtt 3f»nj, rrtrrrrt, Rf 3#iro 
wt’ RT^ fR^RR RR TP^RT, t^F#' RcT SKI srtfSKI 
RifrorRl i 

4. fRRpRiff RRT SHT fRRTTRlR !RT R«hT< 1?:— 

(i) .R7RTfRR71KTR TO7R aTRTtR^t 7T7RRT, RTT4 S7R 3Tp( 
4>l4yu|f<rft ^ TOfarT 3PJTOT RT7RT I 

(ii) 3rr4Ff. ^ 4^4d froRt tort tottf 

^RT 1 


0909 

(iii) wjRR ^ TOd^f TOT 3FJTOT WT 1 

5. MTO RcT RTp 3RRT yPd4<d (ft 1 ^) ^RR RR^ 
77fRRM#T RFRRn RTR 50,000 Wi clRT Rft <iPfi "ft 
oRR rj< 41 eVft i 

6. fdg)q$V RoT Rit 4<3R1" tfr 3n#5R ^ 7T5RRTT 

3tc / 9'M<s4«h R»l4 RRRRT fiKI <iMtrl«4 RRf^ WftRftl 

7. lR?W? RcT Rit 3TRRT yfd4<H #4 W Rit 31RfR RR> 
RRRT ( 

8. (i) Ref Rft fep V l llH<ri ^ RT^ ^7-TRRTRi 

W4f Rit RTRT RRT/^fRR3 TO R7 ^ RT^ m RH 
3TRq7Rs4R7 RTF? RRMR £RI R5R fTO RURTTI ^ 
TTR7R R17R 7RRR7 ^ TPERcTR ^Tt'^'fe-l 33fRRR7T 
^ TTCRTSl RTRT TO/^fRRr TO ^ RTR ! 

(ii) 7R7R^RT?7 ^^-7RRTT7t TO!R^mfRRFT ^ 
1^TTR3 10-8-1994 ^RTT.m 7T. 19020/2/94/7RT. IV 
^ ST^RR, RRTRT^ ^'fRRTRR»T ^IRH %RT ^RFRTT I 

(iii) %-RRFRt 7TR7R ^RRT ^ RFT ^ ^ yPd^H 

2000 '0M9. ^ c b417 ©T4 l 

9. RW R^TR RTpRRRTt ^ 3 ^rRR 3^ R^RcT RffRR RR 
fRtflR 7id l ^R)K R?t RFRfR ^ ^RfRT 24-8-2007 ^ 
mfl 73'. 27M RTT RR RRrR/TTrTTT ^TTT RRl fRvRI ^TTRT 

t I 

[7T. 14-12/2006 ($3^)-^-!] 
R. ^TRR, 7TRRR RpRR 


MINISTRY OF MINORITY AFFAIRS 

New Delhi, the 31 st August, 2007 

Sub: Constitution of an Expert Group to examine and 
determine the structure and functions of an Equal 
Opportunity Commission. 


S.O. 2582 .—The Sachar Committee had, inter-alia , 
recommended as follows:— 

“It is a well accepted maxim in law that not only must 
justice be done but it must appear to be done. It is in that context 
that the Committee recommends that an Equal Opportunity 
Commission (EOC) should be constituted by the Government to 
look into the grievances of the deprived groups.” 


2. It has been decided to set up an Expert Group to examine 
and determine the structure and functions of an Equal Opportunity 
Commission. The Expert Group shall consist of the 
following:— 


(i) Prof. (Dr.) N.R. Madhava Menon 

(ii) Prof. Javeed Alam 

(iii) Prof. Satish Deshpande 

(iv) Prof. Yogendra Yadav 

(v) Prof. Gopal Guru 


-—Chairman 
—Member 
—Member 
—Member 
—Member 
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3. If considered necessary, the Chairman of the Expert 
Group may co-opt upto two additional members possessing 
expertise required by the Group. 

4. The terms of reference of the Expert Group shall be as 
follows:— 

(i) to recommend the structure, scope and functions of 
the proposed Equal Opportunity Commission, 

(ii) to advise on an appropriate legislative framework for 
such a Commission. 

(iii) to make any other recommendations relevant to the 
above. 

5. The Expert Group may incur an expenditure upto a sum 
of Rs; 50,000 only for secretarial assistance for preparation of 
the report. 

6. Assistance for convening meetings of the Expert Group 
shall be provided by the Ministry of Minority Affairs. 

7. The Expert Group shall submit its report within a period 
of three months. 

8.(i) The expenditure on TA/DA of the non-official members 
of the Expert Group in connection with the meeting of 
the Group will be borne by the Ministry of Minority 
Affairs. They will be entitled to TA/DA as admissible 
to Grade-1 Officers of the highest category in the 
Government of India. 

(ii) Out-station non-official members, will be allowed 
reimbursement of single room rent in terms of 
Department of Expenditure O.M.No. 19020/2/94/EIV 
dated 10-8-1994. 

(iii) Non-official members will be entitled to a sitting fee of 
Rs. 2.000 per day. 

9. This issues with the approval of the competent 
Authority and concurrence of JS&FA vide diary No. 26/JS&FA/ 
MA dated 24-8-2007. 

[No. 14-12/2006 (EOC)-PP-l] 
_ _ A. LU IKHAM, Jt. Secy. 

^ 30 SFT^T, 2007 

W.3TT. 2583.—3^4 TTEbK, 7T5TOTO (TFT e£^n7Fbfa 
fWT, 1976 ^ fTRTF 10 
4 37 3TJSRUT Tf *l*obfa FRTTeFh 

80 ^ ch4rilR4 l ^ f?^t 3TT ' 

‘9F<T cFT f^ETT t, f 

1. ^0cio=t TffSFI, 3T3RIT spsfmi 

2 ^Kdk y,<ldcq I 

3. "riRrfiq TPWf rffaTTT 3T-TT3B, c#TRI 

4. FRcffa HlRH, j 

5. °-3RdFT WJG 

6- 71%"!, 

7. *-iKdlq ^TETh? 

8 . mate " 50 elect 71%^, W437 TTSoT, 3 T^fFR, 
cftsM<h I 


9. 'HEdld juried 7F&P4, cHsHch, ^r-TfgFT-Wt, 

maian 

10 . mate Tafftri vhsH3 >, 

^R§Ff371 

11. 'HKdW ^larq 
Rt c h'A<«lHl 4^, FEsRdnl 

12. PKcfa 
Rn^t, 37ppj/i 

13. ^mcq TFfePT, 

■ 14. mate tpwt, Tq-xprg^ mm 

30, IT 33T rRr, PT fcld^ l 

15. Wfa ^Idrd mm, ^-F 1 ^0 : fFFmT ; ^t7cT7TFH 

a; w, 7B ffe, mteu 

16. ’HKdlq ^iaeq Tpfepq, TFft wfl 

^Tf ^4, FTTftl 

17. 'TOfa placet TPfefP, ^ xprg77 , 

18 . mate 'jOd^ Ttesm, ama\, 

£l!ri7d1l 

[71. 1-1/2007-%^] 
RRikidl, Pd^idi (ut) 

MINISTRY OF CULTURE 

New Delhi, the 30th August, 2007 

S.0.2583.—In pursuance of sub-rule (4) of Rule 10 
of the Official Languages (use for official purpose of the 
Union) Rules, 1976 the Central Government hereby notifies 
the fol lowing offices under the Ministry of Culture wherein 
more than 80% staff have acquired working knowledge of 
Hindi:— 

1. Archaeological Survey of India, Ajanta Sub-circle, 
Ajanta. 

2. Archaeological Survey of India, Daulatabad Sub¬ 
circle, Daulatabad. 

3. Archaeological Survey of India, Lonar Sub-circle, 
Lonar. 

4. Archaeological Survey of India, Nasik Sub-cirle, 
Nasik. 

5. Archaeological Survey of India, Nagpur Sub-circle, 
Nagpur. 

* 6. Archaeological Survey of India, Chandrapur Sub¬ 
circle, Chandrapur. 

7. Archaeological Survey of India, Ahmednagar 
Sub-circle, Ahmednagar. 

8. Archaeological Survey of India, Lucknow circle, 
Aliganj, Lucknow. 

9. Archaeological Survey of India, Lucknow 
Sub-circle-E Lucknow. 

10. Archaeological Survey of India, Lucknow 
Sub-circle-II, Residency Lucknow. 

11. Archaeological Survey of India, Lucknow 
Sub-circle-HI, Sikanderbag Gate, Lucknow. 
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12. Archaeological Survey of India, Kanpur Sub-circle, 
Kachhari cemetery Kanpur. 

13. Archaeological Survey of India, Allahabad Sub-circle, 
Khusrobag Gate, Allahabad. 

14. Archaeological Survey of India, Lalitpur Sub-circle, 
House No. 30, Mauthana New Jain Temple, Lalitpur. 

15. Archaeological Survey of India, Mahoba Sub-circle, 
Near Kirat Sagar Church, Rath Road, Mahoba. 

16. Archaeological Survey of India, Jhansi Sub-circle, 
Rani Lakshmi Bai Palace, Jhansi. 

17. Archaeological Survey of India, Faizabad Sub-circle, 
Faizabad. 

18. Archaeological Survey of India, Shravasti Sub-circle, 
Sahet, Shravasti. 

[No. 1-1/2007-Hindi] 
MOHINI HINGORANI, Director (OL) 

* ( tR/RTTC ftlW ) 

(<NWT3^FT) 

M 5 few, 2007 

cfcT.HT. 2584.(HR^WTffa 
m4)*hT ^ "^T) 1976 (RRT wrfKRT 1987) ^ 

fwr 10(4) 

fRRFT ^ W#? fofrwfa IdHleifed 4>Klld4 
80 RfcTW 4 3rf«R> 4 *i4hT£RF 

■^TFT TRI Wl foTRT ?>, TTI^RT RRcfT ’ll 

5t)l4«hl<l ^dl'bld Pl J l4 f^lfR^, 

(RRt 9SH J K idl'bM Iwi 

i 

[7T. i 11016/1/2007-TT.m ott£-i)] 
RvTCIR -?wf, HfRR (WIHH) 

MINISTRY OF COMMUNICATIONS AND 
INFORMATION TECHNOLOG Y 

(Department of Telecommunications) 
(Official Language Section) 

New Delhi, the 5th September, 2007 

S.O. 2584. —In pursuance of rule 10(4) of the Official 
Language (Use for official purposes of the Union), rules, 1976 
(as amended-1987), the Central Government hereby notifies the 
following Office under the administrative control of the Ministry 
of Communications and Information Technology, Department 
of Telecommunications where more than 80 % of -staff have 
acquired working knowledge of Hindi. 

Executive Director, Mahan agar Telephone Nigam Limited, 
Mumbai. 

General Manager (Navi Mumbai) Mahanagar Telephone 
Nigam Limited, Mumbai. 

[No. E. 11016/1/2007-O.L. (Part-I)J 
BALRAM S HARM A, Jt. Secy. (Administration) 


(tjrffcr ar^prsTR tust fRRm) 

Tf 31 wm, 2007 

cfjT.HT. 2585.HTRTC, ^ fW 

f^TFT, TTRWT (HR ^ fvTR t4Rt) 

1976 ^ TtRR 10 ^ ^9fWT (4) ^ 4 

WT 341^‘fVrsF (HL^.H.R.) ^31, Tf 

f^ft #tr (h^-^hU), 80 

yjcHfld 4 HfRR> cb4^lR4l 4 d>l4^jlR°F 5fld 7M 

oFT Rnqii?, M.d^gKi HfRtjfaci <+l ^ 

[H. 13-2/2002-%^t} 

^t. mi vfm 

MINISTRY OF AGRICULTURE 
(Department of Agricultural Research and Education) 

New. Delhi, the 31 st August, 2007 
S.O. 2585.— In pursuance of Sub-rule (4) of Rule 10 
of the Official Language (Use for Official Purpose of the 
Union), Rules, 1976, the Central Government, Ministry of 
Agriculture, Department of Agricultural Research and 
Education hereby notifies the Regional Centre, Srinagar 
(J&K) of National Bureau of Plant Genetic Resources, Pusa, 
New Delhi, the Indian Council of Agricultural Research 
(ICAR) where more than 80% of staff have acquired the 
working knowledge of Hindi. 

[No. 13-2/2002-Hindi] 
D. K. CHHATWAL, Under Secy. 

( fifit tn* fRw ) 

5 fWR7, 2007 

RTT.HT. 2586.-HKd WR RR 

^ddfcd l faw filter 21-6-2007 it WRsW HfsR£3TT 
4 HTftRF HHRH Wlxl fR, RcKpRl RTqfvlR Rtf RTF ** 

[H. 3-6/2004 

RT. RRTR, HfRR 

' (Department of Agriculture mid Cooperation) 

New Delhi, the 5th September, 2007 
S.O. 2586.— In partial modification of Government 
of India, Ministry of Agriculture, Department of Agriculture 
and Cooperation’s notification of even number dated 
21st June, 2007 hereby the name of the office may please 
be read as “Plant Quarantine Centre” instead of “Plant 
Protection Centre.” 

[No. 3-6/2004-Hindi Neeti] 
K.N. KUMAR, Jt. Secy. 

cb)i|RTT TTRTRRJ 

12 fadH/, 2007 

cfcT.HT. 2587.-*£^HFFK'4R5tarIT ^ 

HR fttm ) 1957 (1957R5TF20) (1h4ih4‘ 
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3kkteq%iHrqT i) qk qpi 7 qk ftsirt ( 1 ) 
‘k arota ^RcT +K=hK qt =bikcil teFFT qk te R ^Ht tel l F 
^T.3TT. 3848, elite 10 2005 qk te dffcFl qRcT ^ 

3ramR«I WR, RTR 2, WJS 3, FT-iq^ (jj) ^te 22 

3 i^T, 2005 k qFiter qk qf *k, £irr ft teRjqqr k 
k tente -qfte qk ^ k ftefiT qpi 
^rwr 135.02 eNte (FTWT) qT 333.63 qqT£ (qrqFT) f, 
<2, [' 1 ' 31 } ^ ^et, w, % FTk, Frqk 7sp# q^k akr 
qk cftttt q*k, f# htf q*k, Frq7qnk ft} te 
te ^ te artenk q£ ate q^k ^ armq qk tjftt qt 
*ki 


aik ttsrt Fterkk qqq tetera qk qra 8 ^ 

ar^TTpiT k 7RFR qk tet ftkfe kqt ft 


a^k tr^tr ft, frkfe ra IteR FTk ql 

q?^ afk q^lTF? 7RFR k WT^f FTk ^ q^qi^q? 7FTFIH 

^ qqT i, If te 7fte arj^xft k qf% 131.99 iter 

(Wm) F 326.15 ^ (qRPPT) WT m3 qfk k Stef 
^ w=R, 7§qR, te FTk, teq FTk afk 7 § Ph 4 qk 
wrm FTk, te* ff FTk, ft ra ft 4 Frk akr te k te 
q> 3iteiK aiFjjci fqrq ^ik xiilgi^i 

aieT: ^*lq FF telfwi qk qRI 9 qk FT~qRT 

(i) urn 3T<q Tifqte' ft ten qqk *pr ^ k tomi Fte t, 
% ^Tlk 7FFT ai^xit k qPT|d 131.99 tqte (WIFI) FT 
326.15 q<*-£ (7FTFT) RPT qFk qfk k TsifH^Y k 7FR, 
Ta^H, te q^k, ate qr*k 3fk istteT qfl q^rm 
^5d? yim- FT F7 qnk ofTT^ 3fk F^ ^ "3^ k 
37fteT7 arf^m ter ^ f i 


^7T arkRjFTT ^ after an} tel ski <£ tear 7f. 7k. 
-i(f)in/q t paTT7/750“0407 elite io arkei, 2007 an kkl^FT 
~<*d*rU, qm^7 (FFTTF?) ^ FteeR k FT teFO tete, 1 
dtid'kici ^l<Hi TF^ fe, ehleid)teti kn-700001) ^ 4> i qte44 k ~m 

tekterte^Tifkrfkks (7R7cifkqTTT),ter^7ke,t7ifkcT 
W7T, qET37~440001 (4^171^) ^ qteoFT k fte ^TT 
7FRTT ti 




aw tete k arf^m fte; qq Fife ten’=h : 

1 , 2 , 3 , 4 , 5 , 6 /iqr- 6 /I 73 - 6 / 2 , 7 , 8 , 9 , 10 , 12/1 - 12/1 ai- 12 / 1 W 12/1 
q- 12 / 2 , 17 , 18 / 1 * 18 / 2 - 19 / 1 - 19 / 2 , 20 , 21 , 22 , 23 , 24 , 25 , 26 , 27 , 
28 , 29 / 1 - 29 / 2 , 3 Q/ 1 - 3 CV 2 , 31 , 32 / 1 - 32 / 2 - 32 / 3 , 33 / 1 - 33 / 2 , 34 , 35 , 
36 , 37 , 38 /iar- 38 /lW 38 / 2 q>- 38 / 27 §, 39 , 40/1 - 40 / 2 , 41 , 42 , 43 / 
1 - 43 / 2 , 44 , 45 / 1 - 45 / 2 , 46 , 47 , 48 , 49 / 1 - 49 / 2 , 50 / 1 - 50 / 2 , 51/1 - 
51 / 2 , 52 , 53 , 54 / 1 - 54 / 2 , 55 , 56 , 57 , 58 , 59 , 60 , 61 , 76 , 77 / 1 - 77 / 2 , 
78 , 79 , 80/1 - 80 / 2 - 80 / 3 , 81 , 82 / 1 - 82 / 2 , 85 / 2 , 775 ^ (qiq)l 
Tteteq : 

qr- 7 sj te ‘ar’ k anr^r ?kk f afk FffeTtekE l , 

2 , 3 , 4 , 5 , 6 /iar- 6 /lW 6 / 2 , 7 , 8 , 12/1 - 12 /l^r— 12 / 
m/i 2 /iq-i 2/2 qkqnT 7 te^ 7 TFT- 7 im ~m qiteq 
k t akl 7 > 7 sf-q 7 fkHeft tl 

W 4 karqrfe 7 i 7 sqi'd> 12/1 - 12 /iar- 12/1 wi 2 /iq- 12 / 2 , 

9 , 10 , 22 , 20 , 17 , 18 / 1 - 18/2 

7 TT*T- 7 TT«T HFT tete k te ?7 ^pHef] t, HF 7 FR 

ate t alk qffeTteT 32/1 - 32 / 2 - 32 / 3 , 33/1 - 33 / 2 , 
34 , 35 , 82 / 1 - 82/2 qkWTtekf^tel^fkfr, 
qFT 37 ka an term ^ft^t ka (ar#r afk terra) 
srfqftei, 1957 qin 9 art ft-^iti ( 1 ) ^ ater 
^T.arr. Tter 1254 elite 14 qf, 2004 ^ra arfq- 

Tjfkel ka qrfj TlklT kt k, ^ TTiq-TTFI aqk 

qte t ark ‘q’ra fteek ti 

q-q kar Fife 7 tefar 82/1 - 82 / 2 , 81 , so/i - 80 / 2 , 80/3 ,- 

85 / 2 , 76 , 77 / 1 - 77 / 2 , 60 , 61 , 54 / 1 - 54 / 2 , 53 , 52 , 

51/i - 51/2 qfl qin Tte TTTKr-Tqqqrq tenfa k 

fte ^ 5 I 7 eft t akl 1^5 ‘qq* qj ftrddl ti 

q-qr kar Fife kteqr 51 / 1 - 51 / 2 , qfi qy^q Tte ^ 
7 ira- 7 qq t, qra temk k ten TT^qr qR 
qtef ak^te Fife 7 teiqr 49 / 1 - 49 / 2 , 48 , 1 qk 
qru kkq k 7 qq- 7 iiq auk qte i ak 7 arnter 

‘qqr’q 7 teiek ti 

[ 77 . 43015 / 22 / 2004 -qtaiRailfSF^] 
qq. wrq^q, aiqc 7 ite 


ter term Taf 
k^, teqr qpi^ ( > 

(tefqrk.7k.-i(^)ni/T3q>3TR/750-0407 qite 10 ark^T, 

2007) 

7?kt arteiR 


qrq 

TTWT 

qrq ft 

qra 

q^ik 

Titer 

7TWT 

rhiklcj fkni kq fetet 
^q27 k 

l 

qik j iM 

54 

131.99 qiq 

kq :-131.99 ter (eiqqq) 

qr 

326.15 qq^ (ciqqq) 


MINISTRY OF COAL 

New Delhi, the 12th September, 2007 

S.O. 2587.—Whereas by the notification of the 
Government of India in the Ministry of Coal number S.O. 
3848 dated the 10th October, 2005 issued under Sub-section 
(1) of Section 7 of the Coal Bearing Areas (Acquisition and 
development) Act, 1957 (20 of 1957) (hereinafter referred to 
as the said Act) and published in the Gazette of India, Part- 
II, Section 3, Sub-section (ii), dated the 22nd October, 2005, 
the Central Government gave notice of its intention to 
acquire the rights to mine, quarry, bore, dig and search for 
win work and carry away minerals in the lands measuring 
135.02 hectares (approximately) or 333.63 acres 
(approximately) in the locality as described in the Schedule 
appended to that notification; 
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And whereas the competent authority, in pursuance 
of section 8 of the said Act, has made his report to the 
Central Government; 

And whereas the Central Government, after 
considering the report aforesaid and after consulting the 
Government of Maharashtra, is satisfied that the rights to 
mine, quarry, bore, dig and search for win work and carry 
away minerals in lands measuring 131.99 hectares 
(approximately) or 326.15 acres (approximately) described 
in the Schedule apended hereto, should be acquired; 

Now, therefore, in exercise of the powers conferred 
by Sub-section (1) of Section 9 of the said Act, the Central 
Government hereby declares that the rights to mine, quarry, 
bore, dig and search for win work and carry away minerals 
in the lands measuring 131.99 hectares (approximately) or 
326.15 acres (approximately) described in Schedule 
appended hereto are hereby acquired ; 

2. The plan bearing number C-I(E)III/FR/750-Q4Q7 
dated the 10th April, 2007 of the area cbvered by this 
notification may be inspected in the office of the collector, 
Nagpur (Maharashtra) or in the office of the Coal Controller, 
I, Council House Street, Kolkata (Pin 700001) or in the office 
of the Western Coalfields Limited (Revenue Department), 
Coal Estate, Civil Lines, Nagpur-440001 (Maharashtra). 
SCHEDULE 
Bina Extension Block 
Nagpur Area 

District Nagpur (Maharashtra) 

(Plan No. C-l(E)III/FR/7500-407 dated the 10th April, 
2006) 


All Rights:— 


Serial 

No. 

Name of 
village 

Palwari 

circle 

number 

Tahsil 

District 

Area in Remarkes 
Hectares 

1 

Bhane¬ 

gaon 

54 

Saoner 

Nagpur 

131.99 Part 


Total area: 13199 hectares 


(approximately) 

cr 

326.15acres 

(approximately) 

Plot numbers acquired in village Bhanegaon: 

1,2,3,4,5,6/1A-6/1B-6/2,7,8,9,10,12/1-12/1 A-12/1 B-l 2/ 
1C-12/2,17,18/1-18/2-19/1-19/2,20,21,22,23,24,25,26,27, 
28,29/1-29/2,30/1-30/2,31,32/1-32/2-32/3,33/1-33/2,34,35, 
36,37,38/1A, 38/1B-38/2A-38/2B-38/2,39,40/1-40/2,41,42, 
43/143/2,44,45/145/2,46,47,48,4971-49/2,50/1-50/2,51/ 
1-51/2,52,53,54/1-54/2,55,56,57,58,59,60,61,76,77/1-77/ 
2,78,79,80/1-80/2-80/3,81,82/1-82/2,85/2, Road (part). 

- Boundary description : 

A-B Line starts from point ‘A’ and passes through 
village Bhanegaon along the outer boundary of 
plot numbers 1,2,3,4,5,6/1A-6/1B-6/2,7,8,12/1- 
12/1 A-12/1B-12/1C-12/2 and meets at point ‘ B’. 

B-C Line passes through village Bhanegaon along the 
outer boundary, of plot numbers 12/1-12/1A/-12/ 


1B-12/1C-12/2,9,22,20,17, crosses Cannel the 
proceeds along the outer boundary of plot 
numbers 32/1-32/2-32/3,33/1-33/2,34,35,82/1-82/ r 
2, which is alsq a outer boundary of area notified 
u/s. 9(1) of the CBA (A&D) Act, 1957 viderS.O. 
No. 1254 dated 14/05/2004 of New Bina Block, 
Nagpur Area and meets at point ‘CV 
OD Line passes through village Bhaneegaon along 
the outer boundary of plot numbers 82/1-82/2,81, 
80/1-80/2,80/3,85/2,76,77/1 -77/2,60,61,54/1-54/ 

2,53,52,51/1-51/2, and meets at points ‘D’. 

D-A Line passes through village Bhanegaon along the 
outer boundary of plot numbers 51/1-51/2, crosses 
road then proceeds along the outer boundary of 
plot numbers 48, 49/1-49/2 and meets at starting 
point ‘A’. 

[No. 43015/22/2004-PRIW] 
M. SHAHABUDEEN, Under Secy. 

dn*ilcka isrrer aftr uicUPteh 

(tptrEett f^»TFT) 

RHcK ’SJTt 

^ 3 Rtd^K, 2007 

■^T.3TT. 2588.-4R^T4W^1WT, 1987^1WT 
7 ^ ( 1 ) ^ ^5 (W) ^ 3 ETEfa 1 4T = T S F 

srffeRjfacf ^TcTT f % E f^ TT^ Him 

(^T) "hTT f : 




3FT , 4TCTTta TTFFF 

RFs4T (^) 

WIW oTTTL 

Itffa f^T 

1 5504:1997- 

WFFT 

21 3TTO, 

^fc-4ci WT 

WTT 2 

2007 

faftlfe (WFTT 

3PTET, 2007 





X ' " ... 

TTRcf EFFE 9 W BFf, 

110002, M ‘fcWKil, 

H<Ml, 

tpt cT«TT 3 tl 

19/st-24] 

Tf. ( WF1T, '%Tf^ tnp TT<? 


MINISTRY OF CONSUMER AFFAIRS, FOOD AND 
PUBLIC DISTRIBUTION 
(Department of Consumer Affairs) 

BUREAU OF INDIAN STANDARDS 
New Delhi, the 3rd September, 2007 
S.O. 2588.-—In pursuance of clause (b) of sub-rule 
(1) of Rules (1) of Rule 7 of the Bureau of Indian Standards 
rules,, 1987, the Bureau of Indian Standards hereby notifies 


3677 Gl/07—2 


t 
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that the Indian Standards, particulars of which are given in 
the Schedule hereto annexed have been established on the 
date indicated against each : 

SCHEDULE 


SI. No. No. and Year of the Indian 
Standard(s) amendment(s) 

No. and year Date from 
of the which the 

amendment amendment 
shall have 
effect 

0) (2) 

(3) (4) 

1 IS 5504:1997 Specification 

Amendment 21 August, 

for spiral welded pipes (first 

no. 2 August. 2007 

revision) 

2007 


Copy of this Standard is available for sale with die 
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur 
Shah Zafar Marg, New Delhi-1 i0002 and Regional Offices: 
New Delhi, Kolkatta, Chandigarh, Chennai, Mumbai and 
also Branch Offices: Ahmedabad, bangalore, Bhopal, 
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, 
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram. 

[Ref.: MID 19/T-24] 
DR. (MRS.) SNEHBHATLA, Scientist *F’ &Head 

(MetEngg.) 

3 2007 

2589.-^K^^TO^twi, 1987 
7 ^ (I ) ^ (W) ^ FFFfT 

_ ^ _ 

9pR Pilfer ^TRcfPl HM<+) TT9Tt«H 4ft 


that amendments to the Indian Standards, particulars of which 
are given in the Schedule hereto annexed have been issued. 

SCHEDULE 

SI. No. No. and Year of the Indian No. and year Date from 

Standards of the which the 

amendment amendment 
shall have 
effect 

(1) (2) _ (3) (4) 

1 IS 7285(Part 1): 2004 Refillable Amendment 10 August, 

seamless steel gas cylinders— No. 1 March, 2007 

Specification Part 1 Normalized 2007 
steel cylinders (third Revision) 

Copy of this Standard is available for sale with the 
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur 
Shah Zafar Marg, New Delhi-110002 and Regional Offices: 
New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and 
also Branch Offices: Ahmedabad, Bangalore, Bhopal, 
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, 
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram. . 

[Ref.: MED/G-2:1 ] 

C. K. VEDA, Sc. F & Head (Mechanical 
Engineering) 

3 ftklUR, 2007 

^T.3IT. 2590.-^TR^^PRr^7(fWT, 1987 
7 ^ ( 1) ^ 73^5 (W) ^ tJ •qRcfrq 

^ ^d\&Kl arftRjufad ^TcTT t % TOfa RRstf ^ 

^ 3 fa* * 1 ^ # 3 i\ -hit f| 


0) (2) 

(3) 

(4) 

1 3#^ 7285 (W?2):2004 

TfBcT IWd •% % 
fafvifV qpi i 

R7s4T 1 
FH2007 

10 3)‘IW, 

2007 

(cfhFm 




W FWttpff 'SftPtf %JKdl4 RPR7 RPRT 
9 'TTTir FFf, f^fl-1 ] 0002, cbpifdqf : 
^ fa#, ijgjf twr V)|<ej| ch i 4d4i : 

|<RNK , 

^7, HCTT, RPTJT, ^ M f dfreH^H 3 fmt 

^5 ‘t'l 

Rt ^1, (^iHtch ^nfrqfFT) 

New Delhi, the 3rd September, 2007 
S.O. 2589.—In pursuance of clause (b) of sub-rule 
(I) of Rules (1) of Rule 7 of the Bureau of Indian Standards 
rules,, 1987, the Bureau of Indian Standards hereby notifies 


sb'*q 7^11 fad 'RRtll <M HRdl M TSflfacl 

3FHS4T 3qfc RTW £RT tcrfs? 

'Wfa TFTW 


(D 


( 2 ) 


(3) 


(4) 


3TC&ST 5456 2006 1 

f^«im ^ 5456:1985 20 

R+4IWI TRtSRT fi rfv-dd 
Ttfd RfFcn Zl^f 

sfk 

^ frfcT 

TT^cTT (-qWcTT 
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^ffa?#, 5 fadM7, 2007 


fTT 'HKdfa TfFT^ # #fa *nfafa 
9 W TTpf,- ^ fac#-l 10002, ^fafa 
4>Nfd4l : ^ far#, #<rt<Wt|[ f xjudfajS, : 3 C ^ «Wi 

?IR§T 4>hS<# 1 : 3^H^K,4 J ldk, ^m, '3#^, #70^, 

Tprm#, }«mk , ^ 57 , OT 57 , tftt, <wt 

fawRTi^r xf fa# wi ft 

[Tfa*? :T5Rf^/#*-2:l] 
#. # #t, %T-^qT tfa Trg^ (#fa ^ftfatffa) 

New Delhi, the 3rd September, 2007 

S.O. 2590. —In pursuance of clause (b) of sub-rule 
(1) of Rules (1) of Rule 7 of the Bureau of Indian Standards 
rules,, 1987, the Bureau of Indian Standards hereby notifies 
that the Indian Standards, particulars of which are given in 
the Schedule hereto annexed have been established on the 
date indicated against each : 

SCHEDULE 


SI. No. and Year of the Indian No. and year Date of 

No. Standards Established of Indian Established 

Standards, if 
any, Superseded 
by the New 
Indian 
Standard 


(1) (2) 

(3) 

(4) 

1 IS 5456:2006 Testing of 

IS 5456:1985 

1 Sept¬ 

positive displacement type Testing of posi- 

ember, 

air compressors and 

tive displacement 

2007 

exhausters—Code of 

type air compres¬ 


Practice (second revision) 

sors and exhausters- 



Code of Practice 
(first revision) 



Copy of these Standard is available for sale with the 
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur 
Shah Zafar Marg, New Delhi-110002 and Regional Offices: 
New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and 
also Branch Offices: Ahmedabad, Bangalore, Bhopal, 
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, 
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram. 

[Ref.: MED/G-2:1 ] 

C. K. VEDA,Sc.iF& Head (Mechanical 
Engineering) 


eFT.3IT. 2591.-*TTfafafaR, 1987 ^fare 

7 ( 1) ^ m (Tel) 3EJ&TUT 3 *IKdfa RTO 

3Tfa7jf# ^TrTT # fa ## ^ f# itit 

WFZ (#) 3 Wt«R fa^n W/far ^ t t 




sFB 

f i 
frt 
11 

WftR # 
wn #7 
fafa 

WtSR 
^ # 
fafa 

O) 

(2) 

(3) 

(4) 

1 

4985:2000 

2 #fal, 2007 

1 313^7, 




2007 


# #fa ^TReffaT BPW ^J7t, EFR6 W, 


9 fa?#- 110002 , $Mfa ^rrqfafa : 

far#, °hfa* l d [, ^4, ^4 TTRsn 

cfJFfafa : 3hj*KHK , wfa, 

'JFWl, SWTC, ^ 37 , IPTJT, ^ W 

ffa^RTT^TB 3 fa# ^ f| 

[tM:#^/7FTO] 
• 7 . # M, % Tf ffa ‘T# Tfa 

(fafar hTh#) 

New Delhi, the 5 th September, 2007 

S.O. 2591. —In pursuance of clause (b) of sub-rule 
(1) of Rules (1) of Rule 7 of the Bureau of Indian Standards 
rules, 1987, the Bureau of Indian Standards hereby notifies 
that amendments to the Indian Standards, particulars of 
which are given in the Schedule hereto annexed have been 
issued : 

SCHEDULE 

SI. No. No. and Year of the Indian No. and year Date from 

Standards of the which the 

amendment amendment 

*• shall have 

effect 


(1) 

(2) 

(3) 

(4) 

1 

IS 4985:2000 

2, April, 2007 

1 October, 

2007 


Copy of this amendment is available for sale with the 
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur 
Shah Zafar Marg, New Delhi-110002 and Regional Offices: 
’New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and 
also Branch Offices: Ahmedabad, Bangalore, Bhopal, 
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad,Jaipur, 
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram. 

[Ref.: CED/Gazette] 
A. K. SAINI, Sc. T’ &Head (Civil Engg.) 
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3lrr Tiif rt<fch % wm 

Hf'ftc#, 28 Hi 2007 

W 4 3?r. 2592.-'77T#3jfHH> Hf7777 (3Hfa$'d ^ssn«nM 1971 (1971 HH 40) 4ft 417T 3 SRI 3Ilf«4- 

sriRronT H7 tftIh rtt affc ‘srrflti^ ftn wfth, htth tr^k 4ft Rnrar 12 - 11-1991 4ft srfsrcjRTT tr§4t 

25015/1/91-371.3717. 1 4H yldT^FH 4Rft ]g^ HT7<T 77747T7 Hlft if TTTTftf 4f 4>krW (2) ft 4ft «TRcT 7774=77 ^ 

^fwf^rf if ftfft ftf Hift 77*441 srf^RT Ph^m HRcfr1 1 ft aif^BKt H44 3#m ft 77*44 1 4Ff fair 

^ifHHftf HH UftlH, H47T TTTTftt 4Ff WiVlH 3 ft HfftcT <7|eRlRieh mRthY ^ ^ftf^RT T«ITHfaf ftHlfftHTR 4^ 3RFfcf 374ft 
e hl4HKrf*l ft>1?T4 


4RT HR 

wn 

1. 


2. f7HST?H7t 


3. h<HY Rh^s^t) 


4. 3J5RRT 


5. ^441 iRsr^d 

6 . 


7. HRtafl f frhi^ft 

8. 3RW f ftfrlfHTl 

9. hrkW f79>T$Hft . 
HWsRT 

10. 4>Widl (TTqRT 
H5T#IH 


TTTTRt 

37fft47Tft HTT H4 


hR* "SRTTTTH H HTRTPH 774*747, ^Ts’H'i 
3#477 <*>7 mR*m Rnfftis, ^uln 
4d*4d4H, 4^7-2, 7 $Wld^H(H 
7^741, tftfftf 9fe, H^ P^crrTl -3 
ciR^d HM<3 7T77T4H TT3f^T^>, ^Ts^H 37T474 
Honf. RiRift'S, ^ 0 ( 15 idi R'+xsj'iPl >£i«b 47 
iwe), ^icfl-781020 
trfVZ Tfm 77771*74 W747, ^fe4H 3fef 

Hnfti hM RiW^d fttsft. 
Hftftt R^i^tI, f^THT 4 ^>h<n, 
1%R-8611164 

HFT4 7777144 H4447, -^FT 37TRT 
HiTmT. Rifats, ]J577TcT Rh>I 5 *i^ -si4> 47 
^T4m< HR, fRTT 44l«l, 

URRf-391320 

4f7*3 4744 TEHSR HR747, 'ffeHH 37T4FT 
H5Tqf. Rlfftis, sR- 441 R^dO, 
fftcTT Ph3^11^, hRnh) RTM-725606 
4fTO HTH4 77777*74 44*747, ^feHH 377477 
4#ft RiIh^s, ftqnf#, 

Hf[l-281005 (Hrf<^¥I) 

#3W W«Fr WTHT, |TsHH 37TR3 
HjM. ferfnfe, HFftMd fPPT^Rt, 
iftHPnT-132140 

wRm HTHpf RTRH "54T*TH», ^f%HH 3TTRT 
4TRf. feTfH&J, Rt-I^hO, 
1%R^-786171 (3fRR) 

HTH4T WR 'ffeHH 3TTR1 

Rfqf. PdPM^, m<l 4 )l Wl^H<l, 

HRI4tH, 4T7T^T * 57 , 

H^fcTT-754142 

HFR TR7PTH 3ffRT 

HHm. ^f%HH 31TO HRl/’RZH 

iRT, W HTclT-2, Hft^rerz^ (4f^M) 
^ldchldl-700068 


Hli'Hif 4fft H«U T^FTTH 
TftHTTT 

^^llP^d H*H HR 31^T ^ 

(H^H 34l<s)crll HilWiRi^ R|ct>m "SflRTHRHT) ^ 
3FPfH 1W ^feHH 37TR1 HTPTTtTR %. ^ 
y^imPH4> Ph^ui cn^ ^n^rTw hRr 
awn wt: ^ 37R h«h Hnsrcra #h 

37TR1 RrRtH ^ y^imPdch R|«4^u| 

R^iffH^ hRr 

Rrm 7R H«n HTRTHm ^feHH 

37TRT RfqftTR R'lfavfe ^ ‘SmwfH^ fHRFT 
cU<r) <Hi4^fRicti hR^< 

31«Rld 7FR ^ 37R H«n 3RTHTR ^feHH 
HTTRl HHhRtH ^ ■yyiWpHcE Rtwt 

Hl<rl 'Hi4'stRioh hRr 

■qfTHH RTIeT TF4 ^ 33R H«1T dRlW ^feHH 
3nRf HTfqRvH PdRi^ ^ w^hh? Rth^t 
4(4) 'Ht4'^RicE hRr 

H#rateir ^4lRi<=h feiR 3JifHRTn (H^sr) 

HJl HR 31^1 1R ^ 3747 R7I 371779177 

f%HH 37P777 4 >TmRvH feftfe ^ RTTTTfHH^ 
fHHH'H pHR^ TllcRlPlcfc Hf77T7 

FR4FTI 7FH ^ 3747 H«R 37T7THT7T 
37F7F1 HHHftyiH %Rf^S ^ UWfe Pwi 
hI<? 1 fief's! Rjch "mRtr 

3777H 7RH ^ 3747 R7T 37T7Tqm '|*feHH 37TO 
- 4 »MUh ^ s n mTtfd^ Ph4> i 

Hltrl "Tn^HfHH? mRt77 

■3^771 7F4 ^ 3747 R7T 37RTHT77 ^4d 
377HFf HTRRrT PdfH^ ^ 3 re T E7 f H4) fHWT 
Tn^Pich hRr 

chldd*Idt W ^ 3T47 H«n 37I7THmtf^n 
sflRi htNRrt Pdfa^4 ^ wrafe fd#T 
^TIci’JlRicE 4 R 777 


[HH. 71W 3717-25011/1/2007-37^3717-2] 
RT- feFRT, 37R 77f^ 


# 
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MINISTRY OF PETROLEUM AND NATURAL GAS 

New Delhi, the 28th May, 2007 

S.O. 2592.—In exercise of the powers conferred by Section 3 of the Public Premises (Eviction of Unauthorised 
Occuoants) Act 1971 (40 of 1971) and in supersession of the notification of the Government of India in the Ministry of 
Petroleum and Natural Gas No. R-25015/1/91-OR.I dated the Twelfth November, 1991, the Central Government hereby 
appoints the officers mentioned in column (2) of the table below, being officers of equivalent rank of gazetted officers of the 
Government to be Estate Officers for the purpose of the said Act, who shall exercise the powers conferred and perform the 
duties imposed on Estate Officers by or under the said Act, within the local limits of their respective jurisdiction in respect 
of the public premises specified in the corresponding entry in column (3) of the said table. 

TABLE 


S.No. NameoftheUnit/Officei 

Designation of the Officer 

Categories of public premises and local limits 
of jurisdiction 


1 

2 

3 

4 

A 

1. 

New Delhi 

Sr. Administration and Welfare 

Manager, Indian Oil Corporation 

Ltd., Refineries HQ, Core-2, Scope 
Complex, 7, Institutional Area, Lodhi 
Road, New Delhi-110003 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the Union Territory of Delhi and New Okhla 
Industrial Development Authority (NOIDA) 
of the State of Uttar Pradesh. 

■K 

2 

Guwahati Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Guwahati Refinery, 
P.O. Noonmati, Gu wahati-781020 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
and around the city of Guwahati, Assam. 


3. 

Barauni Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Barauni Refinery, 
P.O. Barauni Refinery, Distt. Begusarai, 
Bihar-861114 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of Bihar. 


4. 

Gujarat Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Gujarat Refinery, 
P.O. Jawahar Nagar, Distt. Vadodara, 
Gujarat-391320 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of Gujarat. 

■ 

5. 

Haldia Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Haldia Refinery, 
T)istt. Midnapur, 

West Bengal-721606 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of West Bengal. 


6. 

Mathura Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Mathura Refinery, 
P.O. Mathura Refinery, Mathura 

Uttar Pradesh-281005 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of Uttar Pradesh except for the New 
Okhla Industrial Development Authority 
(NOIDA) area. 


7. 

Panipat Refinery 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Panipat Refinery, 
P.O. Panipat Refinery, Panipat 
Haryana-132140 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of Haryana. 

*• 

8. 

Assam Oil Division 

Sr. Human Resources Manager, Indian Public premises under the administrative 
Oil Corporation Ltd., Assam Oil Division, control of Indian Oil Corporation Ltd., within 
Digboi Refinery, Digboi-786171 the State of Assam. 


9. 

Paradip Refinery Project 

Sr. Manager (Admn.), Indian Oil 
Corporation Ltd., Paradip 

Refinery, Bijaychandrapur, Paradip, 
Distt. Jagatsinghpur, Orissa-754 142 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the State of Orissa. 

* 

10. 

Kolkata (Liaison Office) 

Sr. Human Resources Manager, Indian 
Oil Corporation Ltd., Indian Oil Bhavan 
Central Wing, 6th Floor, 2, Gariahat 
Road (South), Kolkata-700068 

Public premises under the administrative 
control of Indian Oil Corporation Ltd., within 
the city of Kolkata. 


[F. No. R-25011 /1/2007-OR 2] 
S. K. CHITKARA, Under Secy. 
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M Rem!, 5 2007 

„ n ^ 3,T \ 2 i 93 ''^ ^ ^ wrarrr (’jft 1 wfrr ^ afaro a!*) sftfm, l962 

Jn Tnr,Ti.!°l ^.^ R,2 ^^ rS (3,) *^ 6 ^2007^ urorw?tfstsiftm, w imn 

[Tf. 3TR-25011/10/2006-3ft.3TR.-] ] 
37cR TTfe 

New Delhi, the 5 th September, 2007 

User 2 ° f f Petro,eum and ““*<* *P*m (Acquisition of Right of 

the GoveZin.of sk, the c < l entral Government hereby makes the following amendments in the notification of 

Gazette oThuha on^'lC^M^ch! TOO^ramely 1 ^ 11 ^ ^ atUra * <a3S num * 5er 712 dated 6 March, 2007, published in the 
the ' U " ,C Schedu,e - in coiumn 1. for the words, “Shri S. Subramanyam Raiu, Deputy Collector ” 

the words ShnL. Venkata Subbaiah, Deputy Collector" shall be substituted. ju, deputy collector, 

[No.R-25011/KV2006-OR-I] 
S. K. CHITKARA, Under Secy. 

^ Rwft, 5 ftw, 2007 

2594. Wq , K ^ F^TT t % ^feq F ^ t % TF^T ^ ^cRtM ^ ^tT 

awJ^lu >?3TOIS, ws * ftp? ffinn ^ usmten MXis m; wraif=i tell nrt 

sot JT' W*?ns=t (tjfe^^ r# mm ** si#,) aiMw, I962 (1962 nn 

!STJ?* ***' WTO '*'^ 1Wftra *> Hfinf TUttR-h ^Httl *t 

r ^ *+*,!« M * «fhrc, fjfo «* <s>rito <£ stfs^K 513*111^^^ wram M ^ vm 3 

t jT 1 ^ ^ ^ wt RifttttnTt (^vifettt), ?finR 3#5et ^rqft?FT ftrftts, - ^wiKi * 


rllc^bi : #Rchl2 




ftnar .* #nrrtr unfa? 


T TT c ? 3 lH * 

71 ^ "faR 

ffe'HHI 

eN^T 

3 TR 


I 

2 

3 

4 

5 

6 

F^ft :^ 14 I 







60 

- 

0 

05 

49 


61 

2 

0 

04 

15 


61 

3 

0 

03 

80 


76 

2 

0 

07 

27 


76 

I 

0 

07 

52 
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TT^T : efc-ifeerj . 


^>T 










3TR 


1 

2 

3 

4 

5 

6 








88 

- 

0 

04 

42 


[W\. U 33R-2501 l/3/2007 r ^m-l ] 


fMs<3pv<T, sm 


New Delhi, the 5th September, 2007 

S.O. 2594.—Whereas, it appears to the Central Government, that it is necessary in the public interest that for the 
transportation of petroleum products from Devanagondhi to New Bangalore International Airport, Devanahalli in the State 
of Karnataka, a pipeline should be laid by the Indian Oil Corporation Limited. 

• And, whereas, it appears that for the purpose of laying such pipeline, it is necessary to acquire the right of user in the 
land described in the schedule annexed to this notification. 

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 3 of the Petroleum and Minerals 
Pipelines (Acquisition of Right of User in Land) Act, 1962 (50 of 1962), the Central Government hereby declares its intention 
to acquire the right of user therein; 

Any person interested in the land described in the said Schedule may, within twenty one days from the date on which 
the copies of this notification, as published in the Gazette of India, are made available to the general public, object in writing 
to the acquisition of the right of user therein or laying of the pipeline under the land, to Shri R.R. Jannu, Competent 
Authority (Karnataka), Indian Oil Corporation Limited, Devanagaondhi to New Bangalore International Airport, Devanahalli 
ATF Pipeline Project, No. 719, Ground Floor, 4th Cross, 7th Main, Kalyana Nagar, 1st Block Bangalore-560043 (Karnataka). 




SCHEDULE 



Taluk : Hosakote 

District: Bangalore Rural State: Karnataka 



Name of the Village 

Survey No. 

Sub-Division 


Area 


No. 

Hectare 

Are 

Sq. Mtr. 

1 

2 

3 

4 

5 

6 

Hobli: Kasaba 






DODDAHULLURU 

60' 

— 

0 

05 

49 


61 

2 

0 

01 

15 


61 

3 

0 

08 

80 


76 

2 

0 

07 

27 


76 

1 

0 

07 

52 

Taluk: Yalahanka 

District: Bangalore Urban 

State: 

Karnataka 


Name of the Village 

Survey No. 

Sub-Division 


Area 


No. 

Hectare 

Are 

Sq. Mtr. 

1 

2 

3 

4 

5 

6 

Hobli: Jala 






UNASURU 

88 

— 

0 

01 

42 


[File No. R-25011/3/2007-OR-I] 
S. K. CHITKARA, Under Secy. 
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_2595,- ^k Twm 3 ^ zimm TTcftcr itm t % % (sfen) skt hi # 

T, ^ q? ' 1 ^ T^‘ JXR ^TT# 

^ TKchK ^ ^ # ¥#STC # fm -SRftcT #?TT t 1# 7RT *#T T?, f^f ^ 

feTIT ^ «** u^cf f afa ^ 3rf*R£FTT 3^ 3 crf*RT f, WTW # 3TfeR ^ : 

3m; 3m, ^TWR, ^iRiqn 3^ Tsfc W^T (*jfa ^ 7 $ arfsmiR Sfsfr) 3 tMwt, m2 (1962 ^71 

#t ^wt f ; 

sjfat, ^ 3155* ^'^f% ’jfa 3 f%<TO i ,OTtii^s-#f5nrt)^t3iftipnm^t ^3 ^3,,-<^(1) <£ 
^ w ^ wra 3 ^r*nirenftra m arfSrc^mr nfiprf wr»i ^sprar <si Turasu ^1 ^ t, snufti <* xfop; ,«#* 

*^ M, *' rali '' 1 flrai ’? ^ ^ **" * ’W-* w mf«ren«, % (?fapn) ftiftte, ?^iy-nt^wn *te, ynft 

^WHt, a), ipt. ^ff. A TO>a ^ to, vfai, dproa) nA fafigsj 3 swfo *fci ^n. 




fsmn 


■nfer 


3TR.#.7J. 3Tf%cT # f^pr 

(f^R #) 

1 

2 

3 

. 4 

5 


3l'cbc}*cK 


54 

0.20.00 




579/tr 

a i8.oo 




579/# 

0.1200 


[■ 9 ^^. 1 ^^ 4014 / 12 / 2006 -'#.'#. (^nr-vn] 


'<'«. °u. *i«>s<n, *u-qq 

^ew Delhi, the 7th September, 2007 

S °- 2595—Whereas, it appears to the Central Government, that it is necessary in public interest that for transportation 
GA^JmSlM^ DahejHazlraUran and ,ts s P ur Pipeline* project in the State of Gujarat, a pipeline should be laid by 

aconire m; rT l i , tappears '»** Central Government that for the purpose of laying the said pipeline, it is necessaty to 
acquire the Right of User m the Land under which the said pipeline is proposed to be laid and which is described in the 
Schedule annexed to this notification. 

Now therefore, in exercise of the powers conferred by sub section (1) of Section 3 of the Petroleum and Minerals 

Pipelines (Acquisition ofRight of User in Land) Act, 1962, the Central Government hereby declares its intention to acquire 
the right of user therein. M 

Any person interested in the land described in the said Schedu le may, within twenty one days from the date on which 
the copies of the notification issued under sub-section (1) of Section 3 of the said Act, as published in the Gazette of India 
are made available to the general public, object in writing to the laying of the pipeline under the land to Shri S.K Rathod 
Competent Authority, GAIL (India) Limited, Ichhapore-Mangdalla Road, Old Colony, Near ONGC Circle, Hazira, Surat 


SCHEDULE 


District 

Tehsil 

i Village 

Survey No. 

Area to be acquired 
for ROU (In Hectare) 

Bharach 

Ankleshwar 

Dhanturiya 

51 

0.20.00 




579/A 

0.18.00 




579/B 

0.12.00 


[File No. Lr I4014/12/2006-G.P. (Part-VH] 
S. B. MANDAL, Under Secy. 
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io firararc, 2007 

W.3ff. 2596.WK, - Q^IdRR afk oPdR WW R dH^Vl ^ 3Tf«^R °FT 3*^0 1962 

(1962 ^T 50) (f^rft stfqfwr wmrt t) Mm 2^^ («f) <ft a^wo k fttk Rt k r tot 

(1) ^ cifWlRsld •sqf^raf 7T5RT ^ i Ruft eft 77TEM (2) 'ft dPc^lPsici $ftl ^ dNd 4-^1 01 TM ft 3iqRsTcT l^rf^FT '? t lMl=K1i3Tf d 1 ^ 
fkcHTn e^ fkP7 ft7Tft fTcJlftTT Rlftfe Mft 3TRI TT^?T ft TTT^TTSff alft ^fftTT oft ^RcR ft 2 5 ^dTdft ft ^rsifftd 

gi^Pd RF ftn "ft qRdSd "ft fkP7 ftoft Red 14ft ftTT ^iftft^H PeiPH^-s (37Rftfft.3Tr|jreT.) <R*R$l«t>d ^FFTfcTR 

101, Iwi 3R| ifc, 9-Tf^I Tfnftftft, ftft 7R7 fts ^FTFK-361008 (IpRTd) ft t, SET THRft TO 

H l g R gT If d Iwift oft ffttr 'Sort 3?MwT 7 ft Sfftft 7T8JR ‘SrTfM«t»lR4T ft> f>^ ^FT W1 <67^ 'ft RrR 7T3RT Mlfk^Rt ft ^ ft 


■snfqfTcT t i 

to Run 

wifSkBii ft him ftfk -qft 

3rfMnf7?n 7ft afc 

(i) 

(2) 

l. eft d)r*K t*. ftftf 

stm 7F7T ^sft 7TMt 

( a4\#\ TRTO7 ft 7faT IftfcT d^dd «PR^ ) 

£rt ftoft RvtfRt ftrr 'gw&m RiPm^ 

101, Iwr 3J41'<^2, 9-M^T Wtft, 


ftft 7RT7 Tte, '410407-361008 (7JTO) 

2 eft mrtoc f^nrat 

(^Rtt mm ^ fr^cr ) 

“JTTT i^-TTr? n^U \-rt JJ ‘JIUT ii J^lrJ 

-&£m 7T7M ^ 7T*ft 


3. 


101-fWT STOftfts, 9-^^M, 
ftft ^R7 fts, TimiR-361008 OpRRT) 

eft sF5T MI U 4T 

( 3StRT OT«6K ft ft?TT IftfeT R.'ft.'QR.) 
^Rlftoft RdlTO ftTT ^iftft&fH 5^1^ 
101, fW SPlftftft, 9-M^T oblcftft, 
ftft mj fts, 'i 1 l i H i r <-361008 (^RTd) 


^ftfcTT TF^T ft Tlftt fftft 


[ TO ft. Tt^T- 14014/21 /2007~^fWt ] 


New Delhi, the 10th September, 2007 

S.0.2596._In pursuance of clause (a) of Section 2 of the Petroleum and Minerals Piplines (Acquisition of Right of 

User in Land) Act, 1962 (50 of 1962), (hereinafter called the said Act), the Central Government hereby authorizes the persons 
mentioned in column (1) of the table given below to perform the functions of the Competent Authorities under the said Act 
for laying of the Kakinada-Basudebpur-Hawrah gas pipeline by M/s. Raliance Gas Transportation Infrastructure Limited, 
having its Registered Office at 101, Shivam Apartments, 9 Patel Colony, Bedi Bunder Road, Jamnagar-361008 (Gujarat), for 
transporation of natural gas produced in the structures in Andhra Pradesh and NEC-25 Offshore Orissa block of M/s. 
Reliance Industries Limited, for distribution to various consumers in the State of Orissa in respect of the areas mentioned 
in column (2) of the said table:— 

TABLE 


Name and address of person 

Areas of Jurisdication 

(1) 

(2) 

1. Sri Govind Ch. Patel 

(Retired Joint Secretary to the Government of Orissa) 

C/o. M/s. Raliance Gas Transportation Infrastructure Limited, 

101, Shivam Apartments, 9-Patel Colony, Bedi Bunder Road, 
Jamnagar-361008 (Gujarat) 

All di stricts of Orissa 


3677 GI/07—3 
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0) ____ (2) 

Z ShriBhaskarCh.Tripathy, All districts of Orissa 

(Retired ADM Government of Orissa) 

C/o, M/s Raliance Gas Transportation Infrastructure Limited, 

101, Shivam Apartments, 9, Patel Colony, Bedi Bunder Road, 

Jamnagar-361008 (Gujarat) 

3. Shri Braja Sunder Panda, All districts of Orissa 

(Retired ADM Government of Orissa) 

C/o. M/s Raliance Gas Transportation Infrastructure Limited, 

101, Shivam Apartments, 9-Patel Colony, Bedi Bunder Road, 

Jamnagar-361008 (Gujarat) 

[F.No. L-14014/21/2007-GP] 
S.B. MANDAL, Under Secy. 

10 RfdH(, 2007 

2597.-«h**)<< afpt lift*! MISHdlSH (^ 4' ^5T 3T^T) STfaRPR, 1962 

(1962 50) (fatf «fft VRT 2 (^) ^ ^ ^ PTfcrft ^ 

(1)4 afrtnfiaa ^ ^ TtW (2) afrdftad ^ ^IRcf -5RT?f 4 3Jc|ft*Hd 

<SM4i«wi3ff CRT facRWI fwi 4*ftf Iwro Msfcs 31RJ TF&T 4 3ftt ^gftfT 4 25 

^ <srdVi Rnhti ^RfMl&ld (3OT^44t.3-nf;tr?T.) Fd^<*l lf^7^1<f>d 

101, ftPW 9-T&& ^441, M WSZ 7fe, ^TH^K-361008 C^pRR) 4f, ^R! S^\ 4>'l4>1dl4l~'i(^«4^-^R^T 

4*1 WW fatShl ^ fat* "3^1 3ffaPi«<*i 41 1 5flf^4»lR^T ^ ^4 ^FT WR TT3R Tnf^RJRt 41 4 

«t*cH 4 I 





stftwUdi ^ efa 

0) 

(2) 


1. 9ft ^R*T 1J5T, ^441 wm 7FR 7l4l 

[tjI^xih ^rn^f 4 4^1 Rpfta 
stfmm 3rf«R>Kt (t^.3tt^.-A) -ms r] 

SRI 4*t 4 4*1 $*4bR#*4< folfM'^5 

ioi, 9, ^ 

fte, ^TWR-361008 ( T^ld ) 

z «ft ^^hsk, qf ^^41 4 m?r *? 4 l 144 

«t«IM 4 MVl4d 44 in41 u i fq«t>i*i 
4 4?r foftr 4g^r ) 

URT 4*f4 ft<rtl44 4*f '£j442¥H T&K&ZR M4ts 

ioi, f?m m$fe, 9 -^ wfrft, 

^^7fte’3!TWR-361008 ( *j*f<ld ). 


[TO 4. t^T-14014/20/2007-^M] 
T^. 4t TT^T, 3R* pfER 


New Delhi, the 10th September, 2007 

S.0.2597.— In pursuance of clause (a) of Section 2 of the Petroleum and Minerals Piplines (Acquisition of Right of 
User in Land) Act, 1,962 (50of 1962), (hereinafter called the said Act), the Central Government hereby authorizes the persons 
mentioned in column (1) of the table given below to perform the functions of the Competent Authorities under the said Act 
for laying of the Kakinada-Basudebpur-Hawrah gas pipeline by M/s. Raliance Gas Transportation Infrastructure Limited, 
having its Registered Office at 101, Shivam Apartments, 9-Patel Colony, Bedi Bunder Road, Jamnagar-361008 (Gujarat), for 
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transportation of natural gas produced in the structures in Andhra Pradesh and NEC-25 Offshore Orissa Block of M/s. 
Reliance Industries Limited, for distribution to various consumers in the State of West Bengal in respect of the areas 
mentioned in column (2) of the said table:— 

TABLE 

Name and address of person 

Areas of Jurisdiction 

(0 

(2) 

1. Shri Barid Baran Guha, 

[Retired Special Land Acquisition Officer (HIT), 

Howarh, Government of West Bengal 
do M/s. Raliance Gas Transportation Infrastructure Limited, 
101, Shivam Apartments, 9-Patel Colony, Bedi Bunder Road, 
Jamnagar-361008 (Gujarat) 

All districts of West Bengal 

2. Shri IndrajitMajumdar, 

(Retired Joint Director, Panchayat and Rural 

Development Department, Government of West Bengal) 

C/o M/s. Raliance Gas Transportation Infrastructure Limited, 
101, Shivam Apartments, 9-Patel Colony, Bedi Bunder Road, 
Jamnagar-361008 (Gujarat) 

All districts of West Bengal 


[F. No. L-14014/2(V2007-GP] 
S. B. MANDAL, Under Secy. 


10 facTKTC, 2007 

' W.3JT. 2598.—f??T $ ^ Wfa ^ftrTT t % 3 tR '5^91 <M ^ ^ e’R^l^U Tf^T ^ 

Tjpfojfl <re TyufifcRF % <£ ^ f^; aftlM °hKM^yiH fgrf^S **K hiwui ” ^ *wta«n 

t^Ta^FTTirsr ww ^ ’grf^;; 

allT "3SRT m$MW T fatSFf ^ W<41*H ^TF 3jm*RR WlrT t ^ ^ ^ ^ 3Tf«R£eRI 

«RT: sm, ^#4 TReFTR, 3?N: ISrf^T ( *fpT 3T^FT ^ SlftnRR ^7] 3T3fa) 3lfafWT, 1962 (1962 ^T 

50) ^ RKT 3 cfft ^RKT (1) ^TTT 'ST^fl ^iRw^' ^T 3PTPT ftL ^T ^pT ^ ^ 3^<6|< ^*T 3T3R ^ 3T^ 3TT?RT 

^ft TOT) t ; 

^ *ft oqf^T, <3W 3T^t *f crf% 3 fF<RC5 $, ^ ^3 ^ f^FR* W ^ TFm ^ UWEffir ^1 a#R^I 

cpft Tif^n ^prnRT WRTI ■apt TOW =f>Tf *n?ft t, $WM fal ^ *f^R, ’SSti <i^\ ^ 3lfa4>k ^T 3T3fa ^pl ^ ^ 

m^ i fo feR ^ ^ 3, # ^qrc ^pn, -srfw ^pi 3*ferct/*m urfswd, ffe*R arfaci 

f^lfil^S, 3JR-2/18, <I«H J K, »nR^i««i< (^3 tR 1 9f^?T) opt fcrlfed ^ ^ tf«h<lil 





f^TT ; WRr! 


<hJ^ : dt1< 


rm 'hi *UH 

WI ^t. 


8^WI 





1 

2 

3 

4 

5 

1. *ldHT ¥R 

269 

0 

45 

. 00 


438 

0 

01 

00 

2. WTteTStFTT 

182 

0 

15 

00 


[m tf. T^-14014/30/2006-^.^. ] 


trt. «f[. wsei, a^R 
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New Delhi, the 10th September, 2007 

S.0.2598.—Whereas, it appears to Central Government, that it is necessary in public interest that for transportation 
of natural gas from Dadri in the State of Uttar Pradesh to Panipat in the State of Haryana, ‘ ‘ R-LNG Spur pipline from Dadri 
to Panipat”, should be laid by Indian Oil Corporation Limited; 

And, whereas it appears to Central Government that for the purpose of laying the said pipeline, it is necessary to 
acquire the Right of User in the land under which the said pipeline is proposed to be laid and which is described in the 
Schedule annexed to this notification. 

Now, therefore, in exercise of powers conferred by sub-section (1) of Section 3 of the Petroleum and Minerals 
Pipelines (Acquisition of Right of User in Land) Act, 1962, (5 of 1962) the Central Government hereby declares its intention 
to acquire the right of user therein. 

Any person interested in the land described in the said Schedule may, within twenty one days from the date on which 
the copies of the notification issued under sub-section (1) of Section 3 of the said Act, as published in the Gazette of India 
are made available to the general public, object in writing to the acquisition of the right of user therein or laying of the 
pipeline under the land to Shri Birendra Kumar Gupta. Sr. Land Acquisition Officer/Competent Authority, Indian Oil 
Corporation Limited, R-2/18 Raj Nagar, Ghaziabad, (Uttar Pradesh). 

SCHEDULE 


Tehsil: Baraut 

District: Baghpat 

State : 

Uttar Pradesh 


Name of Village 

Khasra No. 

Hectare 

Area 

Are 

Square 

Meter 

1 

2 

3 

4 

5 

1. KotanaBangar 

269 

0 

45 

00 


438 

0 

01 

00 

2. Jagos Bangar 

182 

0 

15 

00 




[F. No. L-14014/30/2006-G.P. ] 




S. B. MANDAL, Under Secy. 


10lW3t, 2007 


^T.3TT. 2599,-^h? ^ #47 f# 4 4^ M 31^T 3 ■gfaFU *f 

11-fiMd tPF tfw>H #1#* 5^444 37PRT cbKMfttJH fdP-^4 £KT ‘*3TR.-T^.Tp.#. TTC 444^44 

#5 -felf ^TFft 

3rfc ^ uctlct #cn 1? *jf*? 

3 ttcth ^^4) if i t afk f#a4' hi^hcii^h fen* «ft i 'dqqto # 44 3 t#t f4^tT wq;; 

3771: 37*1, TOR, <3^44 ^ WT<3Tf^ (<£ 3Tf«FFR <FT 3F>fa) 37MTT7, 1962 (1962 44 
50) # 4177 3 (1) 'gTTl TT^rf 44 y#l 4v# "3471 *jf*7 kf 3 m# I 4» 37f4447 44 37#T qpn4 # 37^ 37T7T4 

4l4 u l 4><al ■§■ ; 

4# # ^qf44, # 344 3T^7j4t if njfa 4' %7TO t, cTTTfe 3 frlW# '4TT7T # 4f W 444f?l?r 3Tf47J447 

4>t 37f<r4T 'mvm ^FTcn ^ wrsq 4R* # t, $4#U f^T # #7T7, ^T#T <£ 37f444T 44 37#T 44Fl 4f ‘‘jft # #4 

*pn, #743 37^7 3rf444fr/qsP7 7nfa447t, if&R 377441 wim %ffe, 

3717-2/18, TFSRTR, 4lf44MK (3P7R 71^1) ^ firlfeld ^7 if 3TI#T 77#I7i 


37^ft 


<16Old : TftfrPR 



TF4 : 'StR 31^71 


J ll4 ^>T 11H 








tpr 

•epfta 

1 

2 

3 

4 

5 

1. 

521 

0 

03 

00 


[77. 3717-14014/29/2006--#.4t. ] 


TT77. ■$. 37qT 
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New Delhi, the 10th September, 2007 

S.0.2599._Whereas, it appears to the Central Government, that it is necessary in public interest that for transportation 

of natural gas from Dadri in the State of Utter Pradesh to Panipat in the State of Haryana, ‘ 1 R-LNG Spur pipline from Dadri 
to Panipat”, should be laid by Indian Oil Corporation Limited; 

And whereas it appears to the Central Government that for the purpose of laying the said pipeline, it is necessary to 
acquire the Right of User in the land under which the said pipeline is proposed to be laid and which is described in the 

Schedule annexed to this notification. 

Now therefore, in exercise of the powers conferred by sub-section (1) of Section 3 of the Petroleum and Minerals 
Pipelines (Acquisition of Right of User inLand) Act, 1962 (50 of 1962) the Central Government hereby declares its intention 
to acquire the right of user therein. 

Any person interested in the land described in the said Schedule may, within twenty one days from the date on which 
the copies of the notification issued under sub-section (1) of Section 3 of the said Act, as published m the Gazette of India 
are made available to the general public, object in writing to the acquisition of the right of user therein or laying ot the 
pipeline under the land to Shri Birendra Kumar Gupta. Sr. Land Acquistion Officer/Competent Authority, Indian Oil 

Corporation Limited, R-2/18 Raj Nagar, Ghaziabad, (Uttar Pradesh). 


SCHEDULE 

Tehsil: Modinagar 

District: Ghaziabad State: 

: Uttar Pradesh 

Name of Village 

Khasra No. 

Area 


Hectare 

Are 

Square 

Meter 


1 

2 3 

4 

5 

1. Basantpur Saiptli 

521 0 

(B 

00 




[No. L-14014/29/2006-G.P. ] 
S. B. MANDAL, Under Secy : 


10 RrM<, 2007 




<ET.3*T. 2600.-^#? RRfR W\ R 

toff wft 

RRFR ^ MlgMdlsH ^ ^ TRfm WtcTl i % ^1 

i\ wr -ft i sk ^ t, wftn ^TtT; 

m: 3Rt, cfcsfa RR47R, 3F*fa) Slfafwt, 1962 (1962 

50) ^TTT 3 Wt ^T«fRT ( 1) SRI TRrl TlfWTt 3RTRT ^ WU ^ ^ ^ ^tfeR 3TIW 

■qft ’srhspiT ^ ; 

^ aft otifcfd , 3T^qt -ft Rf^RI *jfft "ft t, ^ HRd ^ RUm 4 W ^ife lh ^ 

hIm mmn wt t, far ^ *fcR, wftn ^ ^ ^ ^ ^ 

Um ^ ^ 9ft ^ ^ ^ ^ 3Jlf*RFlfr, afTRvl 

felfRftS, 3TR-2/18, RI^FFR, (^rRTlft?!) (VlHad "ft I 




ci**ftv1 

pSTfil : 


<1^4 : <RR 


RTR RH RTR 

mm r. 


to 





iqrtR 

cpWtet 

1 

2 

3 

4 

5 

l . 

109 

0 

09 

00 
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New Delhi, the 10th September, 2007 

S.0.2600. Whereas, it appears to the Central Government, that it is necessary in public interest that for transportation 
of natural gas from Dadri in the State of Uttasr Pradesh to Panipat in the State of Haryana, ‘ ‘R-LNG Sput pipline from Dadri 
to Panipat”, should be laid by Indian Oil Corporation Limited; 

And, whereas it appears to the Central Government dial for the purpose of laying the said pipeline, it is necessary to 
acquire the Right of User in the land under which the said pipeline is proposed to be laid and which is described in the 
Schedule annexed to this notification. 

Now, therefore, in exercise of the powers conferred by subjection (1) of Section 3 of the Petroleum and Minerals 
Pipelines (Acquisition of Right of User in Land) Act, 1962 (50of 62), the Central Government hereby declares its intention 
to acquire the right of user therein. 

Any person interested in the land described in the said Schedule may, within twenty one days from the date on which 
the copies of this notification issued under sub-section (1) of Section 3 of the said Act, as published in the Gazette of India 
are made available to the general public*, object in writing to the acquisition of the right of user therein or laying of the 
pipeline under the land to Shri Birendra Krnnar Gupta. Sr. land Acquistion Offjcer/Competent Authority, Indian Oil Corporation 
Limited, R-2/18 Raj Nagar, Ghaziabad, (Uttar Pradesh). 


SCHEDULE 


Tehsil :Khekra 

District: Baghpat 

State: 

: Uttar Pradesh 


Name of Village 

Khasra No. 


Area 




Hectare 

Are 

Square 





Metre 

1 

2 

3 

4 

5 

1. Khaila 

109 

0 

09 

00 


[F. No. Lr 14014/30/2006-G.P. ] 
S. B. MANDAL, Under Secy. 

fell, 11 2007 


■^T.OT. 2601.—Bit t^T BF WW 3Tcft<T t % 

3 TFB BT^ 3*k WTS ^ BB> ^ ^ Bf7B?B ^ 

finf^S ^RT 3 xm BB^ BTfer* 1 

^ BRBiH B^t ^ Bf 3TCB?BBi Ucffa f % BBB if, Bt<R BBB 

fBBSTf BB ywiq ^ ^ 3TfBTJBBT ^ 7PPB qpS|cf ^ ^ BB 3T#t fcb^ll ^tnr . 

3PT: 3TB, BR^tB 7RBBT, 3Tfc <gPi«i Bi$wch!?*i (’JpT <sh^mi B^ 3TfBBBT BB 3T3fB) 3 t Mh4H , 1962 (1962 BB 

50) B^t RKT3 B^BR-BKT (1 ) m TK* BlfalB* BB BT^R Sfp^ ^ BRtf if BRRbl r} - BrfRRBT RB 3F3fR Rj - 3PP1 3TI?TR R7[ 
bIb^T Ripfr t ; 

^T, # BBB Bf ^ t, 3R BR^T ^ fRTPtf 3RR 3TMBBB ^ 3T«fa Bfrt B?t 

3TfB7JBBl BTf RfRRT 70B17 u I '31*161 BTl <JHd«T BRT Rt '»1ld1 iRR R^ R^ bH RnpTBTT^R R^ 

^ 4| ^3TfBBB7 ^ 3T#T PRR if # T^TSt. WT BlfRRBfr, ^pf ftgUBtt ^ Ptqj&H 

^ B17TB0T BB^BTT, BJBT sicisi B^BT, BRfBR 3^?T7R T R-421003, bM, H^RI^ 7F3B 

tVlfteld if BTTsfo TT^TI 




: BTrifU 

l^ldi ; bM 

<MI ; B^KI^ 



BIB B»T BIB 

B./BH B. 

BIR art ^ ^ tciu 




BB7 


1 

2 

3 

4 

5 

(1) 

39 

00 

07 

97 



: 3T^TT«T 

( 1 ) 


( 2 ) 


30/4 STTfaT 140 ^ ^ 

140 

TT 3 H 140 ^ ' s T 3 T^t s F il<^n 


fatfl : <Ji w l 

^f. 57 ^ ^TMT 

57 
49 

*t 49 «?> , i' 3 i r {l e t> 'TT^TI 
’sf. 48 ^ 

48 

45 

TRT 45 ^ 

Tf, 44 cfc His^tsp HTrTf 

44 

43 

tr . *T. 42 afo 43 ^ ^t 'iMt 

42 

40 

39 

38 

37 

26 

29 


W? 


(3) 


00 

01 

24 

00 

32 

43 

00 

65 

22 

00 

01 

99 

00 

01 

84 

00 

09 

59 

00 

29 

14 

00 , 

01 

05 

00 

03 

36 

00 

17 

00 

00 

06 

84 

00 

01 

79 

00 

42 

97 

00 

35 

63 

00 

24 

53 

00 

24 

20 

00 

30 

04 

00 

30 

86 

00 

10 

18 

00 

37 

. 64 

00 

03 

73 

00 

01 

44 

00 

03 

72 

00 

05 

15 

00 

10 

00 

00 

65 

71 

00 

03 

„ 44 

00 

09 

28 

00 

33 

22 

00 

00 

28 

00 

14 

09 


(4) -m&\ 


00 

00 

00 


68 

10 

03 


67 

70 

07 
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1 2 

3 

4 

5 

6 

(4) (^TRt) 

43 

00 

37 

83 


38 

00 

04 . 

55 


39 

00 

38 

45 


31 

00 

15 

22 


34 

00 

00 

64 


33 

00 

32 

55 


192 

00 

23 

47 


42: < 192 3Tt^ Ill 

00 

04 

18 


111 

00 

29 

71 


197 

00 

01 

12 


42: 197 3lk 114 ^ ^nr^TT 

00 

08 

63 


114 

00 

02 

70 


117 

00 

10 

11 

V 

1 16 

00 

21 

44 


115 

-s 

00 

03 

88 


143 

00 

18 

36 


141 

00 

37 

93 


136 

00 

52 

10 


139 

00 

25 

85 


138 

00 

00 

09 


147 

00 

10 

59 


160 

00 ' 

00 

07 


I^ldl : TT4McS 

: 



(i) 

1 

00 

62 

42 


* 11 

00 

15 

56 


10 

00 

23 

07 


9 

00 

20 

48 


8 

00 

10 

24 


2 

00 

17 

63 


7 

00 

03 

87 


4 

00 

01 

12 


3 

00 

01 

85 

(2) 

113 

00 

08 

89 


114 

00 

06 

70 


115 

00 

23 

44 


16 

00 

02 

89 


18 

00 

08 

51 


5/7 

00 

21 

84 


6 

00 

00 

31 


11/3 

00 

28 

72 

1 

5 

00 

00 

10 


24 

00 

20 

24 


[Win—3(H)] 


15,2007/^ 24, 1929 


(2)^t (^TKt) 


26 

4/1 

25/3 

27 
25/4 

28 

25/19 

25/11 


[W. U. 14014/13/2007-^.^. 1 


New Delhi, the 11th September, 2007 


S.o. 2601. —Whereas it appears to Central Government that it is necessary in public interest: that f ° r 

tion of natural gas from Kakinada-Hyderabad-Uran-Ahmedabad trunk ;«j*to Chalby wf RelUtnce Gas 
Thane and Raigad in the State of Maharashtra, a pipeline should be laid from Khom to Chal Dy Mrs. Ken 

Transportation Infrastructure Limited; 

And whereas it appears to the Central Government that for the purpose of laying such pipeline, lt is necessary to 
acquire ,he^“r inKSer which the said pipeline is proposed to be laid and which are described ,n the Schedule 

annexed hereto; 

to acquire the right of user therein, 

' Chowk, Furniture Market, Ulhasnagar-421 003, Dist. Thane, Maharashtra State. 


Tehsil: Kalyan 
Village 


SCHEDULE 


District: Thane 
Survey/Sub-division No. 


State : Maharashtra 

Arearequird for ROU Acquisition 
HpH Are C-Are 


(1) Khoni 


Tehsil: Ambemath 
(1) Chirac! 


Road in bet. Svy. No. 30/4 & 140 
140 

Nala Ne ar Svy. No. 140 _ 

District: Thane 

Nala Near Svy. No. 57 
57 


State :Maharashtra 


3)577 Gl/07—4 
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I 

(l)Chirad (Contd.) 


(2) Narhen 


(3) Karvale 


(4) Usatane 


49 

Nafa Near Svy. No. 49 
Nala Near Svy. No. 48 
48 
45 

Nala Near Svy, No. 45 
Nala Near Svy. No. 44. 

44 

43 

Nala in bet.Svy. No. 43 & 42 
42 
40 
39 
38 
37 
26 
29 

6 

7 

10 

9 

12 

8 

20 

21 

162 

58 
60 

59 

50/P 

45 

46 
43 

38 

39 
31 
34 
33 
192 

Nala in bet Svy. No. 192 & 111 
111 
197 


00 

65 

22 

00 

01 

99 

00 

01 

84 

00 

09 

59 

00 

29 

14 

00 

01 

05 

00 

03 

36 

00 

17 

00 

00 

06 

84 

00 

01 

79 

00 

42 

97 

00 

35 

63 

00 

24 

53 

00 

24 

20 

00 

30 

04 

00 

30 

86 

00 

10 

18 

00 

37 

64 

00 

03 

73 

00 

01 

44 

00 

03 

72 

00 

05 

15 

00 

10 

00 

00 

65 

71 

00 

03 

44 

00 

09 

28 

00 

33 

22 

00 

00 

28 

00 

14 

09 

00 

68 

67 

00 

10 

70 

00 

03 

07 

00 

37 

83 

00 

04 

55 

00 

38 

45 

00 

15 

22 

00 

00 

64 

00 

32 

55 

00 

23 

47 

00 

04 

18 

00 

29 

71 

00 

01 

12 
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1 

2 

3 

4 

5 

(4) Usatane (Contd.) 

Naia in bet Svy. No. 197 & 114 

00 

08 

63 


114 

00 

02 

70 


117 

00 

10 

11 


118 

00 

21 

44 


115 

00 

03 

88 


143 

00 
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93 
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10 


139 

00 

25 

85 

* 
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00 

00 

09 


147 

00 

10 

59 


160 

00 

00 

07 

Tehsil: Panvel 

District: Raigad 

State :Maharashtra 


(i) Nagzari 

1 

00 

62 

42 


11 

00 

15 

56 


10 

00 

23 

07 


9 

00 

20 

48 


8 

00 

10 

24 
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00 
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63 


7 

00 

03 
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4 

00 
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12 


3 

00 

01 
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89 
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06 
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89 


18 

00 
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51 
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21 

84 


6 

00 

00 

31 
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00 

28 

72 


5 

00 

00 

10 


24 

00 

20 

24 


26 

00 

16 

34 


4/1 

00 

10 

95 


25/3 
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37 

26 


27 

00 
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10 

'88 
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10 

10 
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3TR trer 

fftft), 20 3PTST, 2007 / 

W.3TT. 2602.—l^c(K sftftfftR, 1947 (1947 
14) ft) *1KT 17 ft 31 jW”! ft, ftftftl ft^ft 

3ft. ft). ft). ft irftraft ft ftrg fTftrftf aft* ^rft 

ft ftft?, iTJRR ft ftrftfftiT IftRK ft ft#7 
UUbK sfrfttffth 3rfft^RRT/^R ^PTRTl ftlvldhdT ft ftW 
(ftsft THsRl 20/2000) ft) ydftftd RRrft t, ft) ftftftl «w-R 
ft) 17-8-2007 ft) 3JTRT l^n qr l 

[ft.T^-30011/61/1999-3^3iR (i^q)] 

rr. iTfT. ftki, aftft^rft 

MINISTRY OF LABOUR AND EMPLOYMENT 

New Delhi, the 20th August, 2007 
S.O. 2602. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 20/ 
2000) of the Central Government Industrial Tribunal-cum- 
Labour Court, Kolkata as shown in the Annexure in the 
Industrial Dispute between the employers in relation to 
the management of M/sONGCand theirworkmen, which 
was received by the Central Government on 17-8-2007. 

[No. L-30011/61/1999-IR (M)j 
N. S. BORA, Desk Officer 
ANNEXURE 

BEFORE TOE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
KOLKAIA 

REFERENCE NO. 20 OF 2000 
Parties : Employers in relation to the management of 
the Director O. N. G C. 

AND 

Their Workmen 
PRESENT 

Mr, Justice C. P. Mishra, Presiding Officer 
APPEARANCE 

On behalf of the : Mr. B. Ram, Manager(IR) 

Management 

On behalf of the : Mr. R. N. Bhattacharjee, 

workmen President with Ms. A Dey 

Sarkas, Treasurer of the 
union 

State : West Bengal Industry: Petroleum. 

Dated, the 7th August, 2007 

AWARD 

By Order No. L-30011/61/99-IR(M) dated 24-02-2000 
the Central Government in exercise of its powers under 
Section 10(l)(d) and (2A) of the Industrial Disputes Act, 
1947 referred the following dispute to this Tribunal for 
adjudication: 

“’Whether the action of the management of Oil & 
Natural Gas Corporation Ltd. in bringing about 
modifications vide office ordenNo. 25(l)/97-RP-I dated 
14-3-97 to the Recruitment and Promotion Regulation 


1980 notified vide Govt, of India Gazette Notification 
No. II (2) /80-Reg. Dated 8th April, 1980 to the 
prejudice of some employees in the matter of their 
promotion and career progression is justified? If 
not, to what relief are these employees entitled?” 

2. This dispute has been espoused by the O.N.G.C. 
Employees Association, hereinafter to be referred as the 
union. The case of the union as it appears from its written 
statement in brief is that the management of Oil & Natural 
Gas Corporation, hereinafter to be referred as the 
managment, issued an in-house Office Order No, 25(l)/97- 
RP-I dated 14-03-1997 in respect of modification to the 
Recruitment & Promotion Regulations, 1980, but the said 
Office Order dated 14-03-1997 has not been circulated 
amongst the employees of O.N.G.C. By issuing this Office 
Order dated 14-03-1997 the management has violated the 
Gazette Notification of Govt, of India in the matter of 
0NGC(Recruitment & Promotion) Regulations, 1980, 
hereinafter to be referred as the R & P Regulation. By such 
Office Order management also violated the lnsustrial 
Disputes Act, 1947 in the name of change of service 
condition and career progression. The employees of ONGC 
accordingly entitled to get all benefits for their career 
progression/development as per R & P Regulation. It is 
alleged that the management started forceful 
implementation of the said Office Order dated 14-03-1997 
by compelling the employees to put their signatures on the 
option form without disclosing the detail contents of the 
said office order. The employees raised objection againt 
such unfair and illegal action of the managment, but the 
management did not respond to it. In such view' of the 
matter, the union was compelled to take up the matter with 
the Reginoal Labour Commissioner (Central), Kolkata. The 
conciliation officer thereafier initiated conciliation 
proceeding, but due to negligence and latches on the part 
of the management it ended in failure and ultimately the 
present dispute has been referred to this Tribunal for 
adjudication. According to the Union the management 
cannot change the R. & P. Regulation in the name of 
modification. The employees recruited between 1974 and 
1980 cannot be controlled by the said office order dated 
14-03-1997 and since it is clear violation of R. & P. 
Regulation, it cannot be made effective on those 
employees. It is alleged that by this Office Order dated 14- 
03-1997 the employees who were recruited between 1947 
and 1980 have been discriminated inrespect of their 
promotion and career progression. It is also alleged that this 
Officer Order is in violation of Section 9A of the Industrial 
Disputes Act, 1947. This Office Order is also stated to be non 
statutory and therefore not applicable. The union accordingly 
pray that this Office Order dated 14-03-1997 be cancelled as 
non-effective and R. & P. Regulation be given effect. 

3. The management in its written statement denied 
the claims and contentions of the union. Its is stated the 
present reference is not maintainable on the following 
grounds: 

(a) The issue as referred is beyond the items as 
enumerated in the Second or Third Schedule of 
the Industrial Disputes Act, 1947; 
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(b) The appropriate Government had no material 
before it to refer the dispute under reference; 

(c) The union under reference has got no locus 
standi and/or representative character to 
espouse the cause of the employees; 

(d) The Office Order dated 14-03-1997 was 
challenged before the Hon’ble Gujarat High 
Court vide Special Civil Application No. 8545/99 
whereupon the Hon’ble High Court by order 
dated 17-02-2000 has dismissed the said petition 
in favour of the Company; and 

(e) The reference suffers from the infirmity of non¬ 
application of mind being based upon incorrect 
assumption. 

On merit, the case of the management is that it was 
mutually agreed in the meeting held with the recognized 
unions to form a small working group to dicusss the issue 
in depth and work out draft for the modification of the R & 
P Regulations and based on this decision a working group 
was constituted consisting of Senior Executives of the 
management and all General Secretaries of the recognized 
unions of O. N.G.C. Thereafter, a series of meetings were 
held amongst the members for having an understanding 
for modification of R & P Regulations and ultimately a 
memorandum of understanding was, signed with the 
recognized unions on 08-10-1995. In accordance with the 
said memorandum of understanding signed with the 
recognized unions the said office order was issued 
pertaining to modification of the R & P Regulations on 
14-03-1997. According to the management such modification 
was needed in order to cope with the fast developing 
technology so that more qualified and efficient employees 
can be recruited in higher posts for improving efficiency. 
Management has denied that it had violated the Industrial 
Disputes Act, 1947. It is stanted that the provisions of 
promotion and carrier progression available earlier to issue 
of the said Office Order have not been violated by way of 
modification. It is denied that the said Office Order has not 
been circulated within the employees of ONGC and that 
the management violated Gazette Notification of the Govt, 
of India as alleged by the union. Management has also 
denied that it started forceful implementation of the Office 
Order dated 14-03-1997 and that it compelled the employees 
to put their signatures on the option form without disclosing 
the details contents of the same. Management has also 
denied other allegations of the union. 

4. A rejoinder4s also filed by the union reiterating 
its contentions and denying the contentions of the 
management, 

5. 12 documents have been exhibited on behalf of 
the workmen in this case and those are marked Exts. W-l to 
W-12. All these documents are relating to the conciliatioft 
proceeding concerning this case on failure of which the 
present reference has been made by the Central Govt. On 
the other hand, the management has exhibited five 
documents Ex.M-1 is the memorandum of understanding 
dated 08-10-1995 Ext. M-2 is the Office Order No. 25(1)/ 


97-R.P.I dated 06-11-1997 of the Company, Ext. M-3 are the 
minutes of the meetings held from 21-04-1996 to 23-04- 
1996. Ext. M-4 is the letter of the Chief Manager (P & A) 
dated 27-08-1999 addressed to the Regional Labour 
Commissioner ©, Kolkata. Ext. M-5 is the Oil & Natural Gas 
■ Commission (Recruitment & Promotion) Regulations, 1980 
and connected instructions. 

6. WW-1, Basudeb Bhatta has been examined on 
behalf of the workmen as sole witness in this case. He 
joined the ONGC as a Motor Vehicle Driver in the year 
1989 and he was so appointed under the R & P Regulations, 
which was notified in the India Gazette. He has stated that 
the management has issued a circular on 14-03-1998 but it 
was not circulated amongst the employees. He however, 
saw the said circular subsequently in February, 1999. He 
was given one option form by the management after that 
circular, but he did not sign the opion form. It is stated by 
him that he was given to understand that the workmen 
who could not sign the option form shall have to face 
difficulty in future. According to him there was some 
change in the service condition after the circular dated 
14-03-1997 and this circular violated the R& P Regulations. 
Futher, according to him after this new policy there were 
discrimination between the employees regarding pay scale 
and promotion and his promotional prospects have been 
reduced. The witness has not been cross-examined by the 
management. Management also has not examined any 
witness in this case. 

7. It appears from the record that after 1 took charge 
of this Tribunal this case was fixed on 14-9-2006 for 
argument by the parties afresh on which date none appeared 
for eirher of the parties. Even thereafter several dates were 
fixed for the same giving the parties opportunity to make 
their argument, but no one appeared on behalf of either of 
the parties. Accordingly, vide order dated 6-3-2007 a fresh 
notice was directed to be issued to the parties fixing 
8-5-2007 for argument. But even on this date the parties 
preferred not to appear inspite of service of notice. In such 
circumstance, this Tribunal has no other alternative but 
to proceed to pass an Award on the basis of the materials 
available on record. 

8. On the perusal of the aforesaid facts relating to 
this matter, it is evident that the action of the management 
has been challenged regarding the modification made by it 
in the R & P Regulations, 1980 vide Office Order dated 14th 
March ,1997 as it violated the provisions of Section 9 A of 
the Industrial Disputes Act, 1947 which is obligatory 
on thepart of the manageman! to issue, notice he‘ore making 
any such change in the service conditions of the workmen. 
It is also stated that the workmen are deprived to get their 
due promotions to the post of executive officer and they 
are also deprived of getting their personal upgradation as 
compared with other employees having the similar 
qualifications in this regard. The management, however, 
has denied it and also relied upon the decision geven by 
the Hon’ble Gujarat High Court dated 17-2-2000 in Special 
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Civil Application No. 8545 of 1999 as the said Office Order 
dated 14-3-1997 was challenged there, but it has been 
dismissed in favour of the management. It is also submitted 
that the said Office Order Dated 14-3-1997 was duly 
circulated to all the concerned offices and its employees 
and there is no question of any obligation to obtain their 
signatures on the option form which was duly filled up by 
them. The said Office Order was also issued after the matter 
was mutually agreed with the recognized unions and after 
a memirandum of understanding was signed with them on 
8-10-1995. Moreover, the managemant had taken this step 
in view o f the fast developing technology and the Company 
needs more qualified and efficient employees at higher level 
in order - to bring efficient persons on higher posts and 
with this object the modification has been made in 
consultation with all recognized unions operating in the 
Companiy. The Company has got power to amend the 
rules and no notice is required to be given under section 
9A of the Industrial Disputes Act, 1947 as there is no 
change in the service condition of the employees and the 
memorandum of understanding agreed between the 
management and the unions representing the majority of 
the workers is very much binding on both the sides for the 
same in this regard. 

9. On the perusal of the evidence on record produced 
by the management viz. Ext. M-l which is the minutes 
recorded showing the joint meeting of the representatives 
of the recognized unions and the managemant from 6th to 
8th October, 1995 and Ext. M-2 the Office Order issued in 
pursuance of that really go to show that after the 
memorandum of understanding was signed modification 
was mutually agreed by both the management and the 
representatives of the workmen. The said office Order, Ext. 
M-2 also goes to show that it provides full and proper 
scheme both for the existing employees as well as to the 
employees who were to be recruited subsequently after 
the enforcement of this policy. Moreover, the modified 
rules only provides that the employees concerned to 
undertake certain tests in order to get promotion and this 
in no way affects the service condition, but it is just a 
mode of recruitment to the higher post for which certain 
basic norms and qualification is to be put in so that the 
work may be done by the concerned workman with 
efficiency after he is so promoted to the higher post in this 
regard. This could not have any adverse effect so far as 
the chance to the workmen for getting promotion. 
Moreover, mere chance of promotion is not a condition of 
service. The workmen also could not show by any cogent 
evidence as to how and in what manner such modification 
in the R & P Regulations, 1980 caused prejudice to the 
employees in the matter of their career progression. Their 
right to be considered for promotion has not been taken 
away in any way by such modification, but all that has 
been done by the modification is that an additional 
qualification has been prescribed as a pre-requisite for 
being considered for such promotion. It has been held by 


the Hon’ble Supreme Court in the matter of State of 
Jammu & Kashmir v. Shiv Ram Sharma & Ors. ( AIR 1999 
SC 2012) that prescribing the essential qualification does 
nbt amount to change in the condition of service. Any 
such modification for prescribing any such test does not 
affect the service condition so that the Office Order 
dated 14-3-1997 could be challenged. It is also evident 
that the said Office Order also has taken care of the career 
of promotion of the employees who are unable to acquire 
qualification for being eligible to the executive cadre by 
considering their lenght of service etc. in this regard. The 
modifications since have been arrived after the matter 
was mutually settled between the management and the 
recognized unions, it is very much binding upon both the 
sides. Once the rules are modified they naturally shall 
apply to all the employees on the effective date and a 
common class of employees cannot be divided into sub¬ 
classes to be governed by two different sets of rules . It is 
also settled law that such rules can be said to be 
retrospectively applicable to both the existing employees 
as well as to the employees who enter into the service 
subsequently. The workmen also could not show by any 
cogent evidence as to how and in what manner such 
modification in the R & P Regulations, 1980 cause to the 
prejudice to the employees in the matter of their career 
progression. 

10. In view of the above, the action of the 
management of Oil & Natural Gas Corporation Ltd. in 
bringing about modifications vide Office Order No. 25(1)/ 
97-RP-l dated 14-3-1997 to the Recruitment and Promotion 
Regulations, 1980 notified vide Govt, of India Gazette 
Notification No. II(2)/80-Reg. Dated 8th April, 1980 is held 
to be justified. The workmen accordingly are not entitled 
to any relief. 

C. P. MISHRA, Presiding Officer 

Dated, Kolkata, 

The 7th August, 2007. 

M 20 3TTRT, 2007 

W.3TT. 2603.—sMfW’fociK 1947 ( 1947 

14) S1RT 17 ^ SPJFRq k‘, W4VR k' 3T. 

*n£r, is wjcfa ^ tto f toNrrT ark 

, 3FJ3'Sf k" fc)c|K 

^ W WI 3TTf Zt. (#) 21/2000) I d 

^ t, # ^ 17-8-2007 ^ TfFcT ][3n «fT I 

[7T. TT^-29012/45/2000-3TT$3TR (fTir)] 

slUl, 

New Delhi, the 20th August, 2007 

S.O. 2603. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. ITK(C) 
21/2000) of the Industrial Tribunal-cum-^DOur Cojirt, Kota 
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(Rajasthan) as shown in the Annexure in the Industrial 
Dispute between the employers in, relation to the 
management of M/s. Abdul Karim, Stone Mines, Kukra 
and their workmen, received by the Central Government 
on 17-8-2007. 


[No. L-29012/45/2000-IR (M)J 
N. S. BORA, Desk Officer 


’dldldlyi, . 

d/dkdT/TT^T. 

kfoikH 37fkddk-2it kkrkd wggK , 

V4H'U| sftm'cb; 3k.TO,^kd/-21/2000 
tkTOqqrfdd: 11/9/2000 


■STCFf: RRd IHTOk, dq Rdfrld dk fcc'kl ^ 3jkq Hl'<=b 
^ 29012/45/2000/37T^37R (T33=r) % 11-8-2000 
f d^3R pfcT RRI 10-(l)(d) 
sMtfW IqqK Slfdfddq, 1 947 
Tm 


"3d kt qlcIRIR I 
m 3TTO5J, TOR TOd qdp£[ 
\fiqi, 7R. kt^^ ‘zjfddd 
fckddt, dddl t 


-3r«ff arffcrar 


T*r 

A 31^el TORT, Rdld qifRT dRTO, 

3K1 dK<sn, m)«sji dkdt, dtsk 

4-s^^li cfrkld IRififu^t fTOFl dkdl 


-aroigff 

ddfksrH 

RTdf-dfTO dk 37k k dldfafk :- kt k.3TR. fgkk 
3T5TT«ff-Pi<riNsi^t 37 k ^ 'yidf%fd:~ kt ^kl<d 3TOK 
37fdfdkwfkro: 4-7-07 

3rfkfddfa 

TOqm, TO TOdd, df %# k 37l^r fgdTO 
11 /8/2000 ^ "dirk IdR tdkwlddld, aMffw Itok 37fdfkdq, 
1947 ( 44 arf^rfk^PR M ^ ^n^rr) ek 

TOMO C 1 )(d) d> 3TRRfcT ^q TOdlfddRd dk 3tffejptufa|k 

wf tor to f ._ 


Whether the termination of services of Sh. 
Kanhaiyalal S/o Sh. Sitaram from 18-8-89 by the 
management of M/s. Abdul Karim', Stone Mines, Kukra is 
legal and justified? If not, to what relief the disputant is 
entitled and from which date?” 

2. fd^ST-frog, TOdlfTOTO k RTRT kk TO kdMg 
TOTRI RSJddk* dk TJddT fdfTOd tot k TOt dk ddt I 

3. TOlf-dfqdT dRfdTcTOT dt qTOR k cjkq "kdkR 

37TOk-fkdfTO 

k 1993 k < »kW (TOR dTRk) ddk TO fkdtfdd 

dT 'dgT ddk dRk TO 18-8-99 dk gk^dTIRd k TO| 
1-10-99 dk ^k d7 dfTdT eft dk TO^k TO dkfddl 
3Tfl 12-10-99 k 3u<k kdTQ; dRkddfddTgTOfdtgRT 
3<}|qi TO I TO kt 37fddkTOfddITOt%dkkdTkTOTk 


T^nk k 3 k arfkfddqkikd dkf ktfeq stto dtfeq kdd d 
33TTTOTT Trfkl 37gT dk dk ddt cT«TT TOfk dtfdM dh 

3TOT«ff k frfrte k T731 1177 TO 3TOraf fr wr? 9rffrd7 
dft 37^fkd -Qcf st^si dfr^ - fr frdi fr Iror t ^h 
WTOT 37^fW ktfdcf ^Tx\ ftT Tqnjrif #dd ^ 

k ■'JTOlffhd dd 37'Jcfl9 17dH fTOT dJlfr I 

4. 3T5rT«ff-fHdVdch dh sfk ^ -TOd dR^ ^ 

dl«ff ^ d^d ^ 3T7dtd'K IdTdT TO t 3lk dTgl TO t fd7 
dldf Wd # ^tdkt w: d#’ 3TO dan trod q dTd TTfdl ^ 
dldft dTd 3Tfd7d dh ddt f ddl Tdd dT d^f 

3Uk ^ dTOT d^ kffee 3TddT dlfeq_kdd d ^3TOdT 371^ 
fdk dlk dd dTd TOFT d# ^Fd! I dTdf, 37fdfTOq TTIddld 

d^f Flk k dhf 3T^al 9 dd 3TfTOKl drf W, d^q qodq 
fror tor dTk 1 

5. ddlddlt ^ 37ddTOd 'k ddid kfdT "t fd7 d? ddTO 

14 - 2-02 k qraq Tnsff d % #d w^m 3rd dd7 fddd 

dtdT TdT t 37k 3Tkdq dR 5-6-07 dTl dfdf dh dk 371d1d ^ 
dro ^q Iddfdd ^ did dq^ dTskn-qd dTl wlddi dni ^ 
% dlk 3?PT[qt ^ d7 qr$d d#* dfl ddt di qi^d 
dd 3TfdddT^TO: # TORT qid fdTdr dT^TT, 3TTd dh 
fddd dh ddt 1 “?d fddtd dkkdfddf k 37dd7 Idk dik 3H<i-ct 
qt dldf dfro d dt wf 37Td ^dTdTdld k ddkdd 7T37T t Rd 

d TOdh 37 k k d^ dkdtd 37ddi ktkTO qi^d d^d dh 

ddt i, 37d: 3 k 37lkfdd7T3qR TOk qT^d dTT 3lfdd7R W: dt 
qqFd qqw dim t i sTdikt-trorro dh 3rk k kt, dikf 
dfTO dk 37 k k 37fdk7gf dl tdkt TOR dh qitRf qddRd dkt 
dRdrk dTOT, dk? qi^d 'SRgd d#f IdTdT qid, TOd tdldT 
TO I 

ddq d^lddk dk "^dt ddt, ddldefi dJT ^dTd^k 3Tddftd)d 

fdidT to 1 qred: dTdt dfqdr 37dk dkq qqkd k fd^ft kt 
TOR dh qTSdTO[dTO d^tqkdfkd d^df dk qrfdd dRk k 
"SkcTdl 37qdRl TdT k I 37d: 37dTdf 1d%TO 'gRT RIsk-dfTO 
ddtdTcTTdf dd tddfd7 18-8-99 k kdT k ’’JTO tdTdl ^dTdl 
%qt kt ddTR k 3T3fkd dk 37kd dFl* t 3rk dg 
3T?k%RTRpfd ^ri mm qrq dk kk, Ikqt tor dd ^ 
3i^kd tto dRk dd 3rfTORl dk t i qkfkd fkkd/lkdid 
dk gkt 3TOR 37fdfdfkd' dR dcrlRci fdRTT dldl k I 

'■ dtdkd dTdgR, TOdTkdT 

d^lkddrt, 21 3Tdqr, 2007 

dd.37T. 2604. —3fRrtfTO Iddlg 3#rfddd, 1947 (1947 
dd 14) dk RRI 17 d^ ST^qqq k, ^gtd qTOR kddT % 
3tnd gfedf ^ TOdcfd k qkeg fkdtddk* 37 k <hW> dTkdkf k 
ktd, 3i^kk1kf^3kkkTd7lddidk^kdq7d7R37kkkid7 
3lfddRW^TOdl^, 37dt^dRkddTd (qgdqro 81/2006) 
dk TOrfdld dRcft f, dt ^kd qTOR dk 20-8-2007 dk RTRT 
137T dr I 

[q. R?I-12011/199/1999-3Tk37R (dt~ll) ] 
qfro ^rr, kro 3rTTOTk 
New Delhi, the 21st August, 2007 

S.O. 2604.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
81/2006) of the Central Government Industrial Tribunal- 
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cum-Labour Court, Ernakulam as shown intheAnnexure 
in the Industrial Dispute between the management of 
Contral Bank of India and their workmen, received by the 
Central Government on 20-8-2007. 

[No. L-12011/199/1999-IR (B-II)] 
RAJINDER KUMAR, Desk Officer 

ANNEXURE 

IN THE CENTRAL GOVERNMENT INDUSTRIAL 
TRmUNALGUM-LABOUR COURT, ERNAKULAM 

Present: Shri P.L. Norbert, B.A.,L.L.B., Prediding 
Officer 

(Friday the 10th day of August, 2007/19th Sravana, 1929) 

I.D. 81/2006 

(I.D./2000 of Labour Court, Ernakulam) 

The President 

Central Bank of India Staff Union 
41/1757, Paramara Shopping Centre 
Kochi-682018. 

Adv. Shri Ahok S. Shenoy 

The Regional Manager 
Central Bank of India 
Regional Office, Geo Towers 
Pallimukku 
Kochi-682016 

Adv. Shri V.V. Sidharthan 
AWARD 

This is a reference made by Central Government 
under Section 10(1) (d) of Industrial Disputes Act, 1947 
for adjudication, The reference is : 

“Whether the action of the management of Central 
Bank of India in not reckoning the entire special allowance 
of Shri T. K. Thomas for fixing his salary consequent on 
promotion is justified ? If not, what relief the workman is 
entitled to ?” 

2. The facts of the case in brief are as follows:— 

The fixation of pay and allowances of Shri T. K. 
Thoma is challenged through union. Shri T.K. Thomas was 
Driver-cum-Peon in Central Bank of India, Kalanjoor 
branch. According to the union when he was promoted as 
Clerk with effect from 1-12-1995 for fixing his salary in the 
clerical cadre the manegement did not take into 
consideration the entire special allowance that he was 
drawing while he was driver. The management on the basis 
of Promotion Policy Agreement as amended in 1996, 
discriminated Drivers, Electricians and Air-Condition Plant 
.Helpers in the matter of fitment while promiting to clerical 
cadre. Similar sub-staff who were drawing special allowance 
were granted the same amount of special allowance while 
fixing salary in the promoted post of clerk. The provision in 
Clause 24.1 of Chapter XXIV of Promotion Policy Agreement 
is ilIegaI,discriminatory, arbitrary and void. It is against 
Article 14 & 16 of the Constitution of India. There is no 
justification in counting only a part of special allowance 


for the purpose of fitment. The method adopted by the' 
management has caused heavy finacial loss to Shri T.K. 
Thomas. The workman the entitled to get the entire special 
allowance counted for fixing his salary in the promotion 
post. 

3. According to the management, there is no illegality 
or irregularity in fixing the salary of the workman. It is done 
in accordance with the guidelines in the Promotion Policy 
Argeement entered into between the management and 
majority union of workers. The pay of sub-st<atf while on 
promotion is protected by personal pay. The Promotion 
Policy Agreement was entered into after elaborate 
discussion with All India Centrla Bank Employees’ 
Federation. The workman is represented by a minority 
union. They cannot challenge an agreement arrived by 
mutual consent between management and majority union. 
There is no violation of Article 14 & 16 of the Constitution 
of India. There is no discrimination or arbitrariness in fixing 
the salary of workman. The workman is not entitled for any 
relief. 

4. In the light of the above contentions the only 
point that arises for consideration is: 

“Whether the entire special allowance that the 

workman was drawing as driver is to be counted for 

fixing salary in the clerical cadre on promotion?” 

The e vidence consists of the oral testimony of MW1 
and documentary evidence of Exts. Ml to M4 on the side 
of management and Ext. Ml on the side of workman. 

5. The Point: 

It is an admitted fact that Shri T.K. Thomas was a 
driver till 1-12-1995. On that day he was promoted as clerk. 
The union challenges the mode of fixation of salary in the 
clerical post. As per the 6th Bipartite Settlement dated 
14-2-1995 there are 13 categories of subordinate staff in 
banks who draw special allowance. The amount for such 
special allowance against each category of subordinate 
staff is mentioned in Schedule II of Part-II of 6th bipartite 
Settlement. 

Special Allowances 


For Subordinate Staff Amount of Special 

Allowance (Rs.) 


1 . 

Cyclostyle Machine Operator 

94 

2 

Liftman 

115 

3. 

Relie ving Liftman 

69 

4. 

Cash Peon 

115 

5. 

Watchman/Watchman-cum-Peon 

115 

6. 

Armed Guard 

194 

7. 

Bill Collector 

194 

8. 

Daftary 

228 

9. 

Head Peon 

263 

10. 

Air Conditioning Plant Helper 

529 

11. 

Electrician 

529 

12. 

Driver 

598 

13. 

Head Messenger in Indian Overseas 
Bank 

447 


Union 


Management 
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DriveT is the 12th category who is entitled for special 
allownace of Rs. 598 per month. According to the union 
the entire special allowance of Rs. 598 is to be added to the 
Basic Pay of Driver for the purpose of fixing salary when 
he is promoted to clerical cadre. 

6. Ext. W1 is Promotion Policy Agreement of 1975 
entered into between the management bank and All India 
Central Bank Employees’ Federation (major union). Ext. 
W1 contains amendment and modification of the agreement 
tip to 31-12-1992. As per the said agreement, Chapter XXIV 
relates to fixation of emoluments in clerical scale of pay on 
promotion from subordinate cadre to clerical cadre. The 
relevant clauses applicable to this case are 24.1 & 3 (page 
94 of Ext. Wl). The relevant portion reads: 

“24.1 For the purpose of fixation of salary on 
' promotion, emlouments in subordinate cadre 
comprising of Basic Pay, Special Allowance, 
if any, Dearness Allowance thereon, will be 
taken as the basis. 

Provided that in case of Drivers, Electricians & Air- 
Condition Plant Helpers, Special Allowance as payable for 
Head peon will be included for fixation of salary. 

24.3 In case of Drivers, Electricians & Air- 
condition Plant Helpers, since special 
allowance payable to Head Peon will be 
considered for fixation of pay as stated in 
provision to clause 24.1 above, the difference 
between special allowance drawn by them in 
subordinate cadre and special allowance of 
Head Peon will be protected and paid as 
‘personal pay’. It will be withdrawn in 6 equal 
instalments or Rs. 20 per year whichever is 
higher at the time of sanctioning annual 
increments in the clerical cadre.” 

Clause 24.3 thus says that special allowance for the 
purpose of fitment will be the special allowance payable to 
Head Peon and the difference in special allowance'of 
Drivers, Electricians, Air*Condition Plant Helpers will be 
protected by way of‘personal pay’ which is recoverable in 
six equal instalments. 

7. As per 6th Bipartite Settlement, special allowance 
of Head Peon is Rs. 263 while that of Driver is Rs. 598. As 
per Ext. Wl only Rs. 263 can be added to Basic Pay of 
Driver while fixing his salary on promotion to clerical post 
and the remaining amount of special allowance is to be 
paid as ‘personal pay’. This was again amended in 1996. 
Ext. Ml is the Memorandum of Settlement as amended in 
1996 (relevant portion). Fixation of emoluments in clerical 
cadre on promotion of subordinate staff is contained in 
Clauses 24.1.1, 1.2 & 1.3. The relevant clause is the last 
one. As per Ext. Ml, Clause 24.1.3 the entitre subordinate 
staff is categorised into 3 groups for the purpose of fitment 
on promotion. They fall under Formulas ‘A,’ ‘B’ & ‘C’ 
Formula ‘A’ relates to subordinate staff who are not in 
receipt of special allowance. Formula ‘B’ relates to 
subordinate staff who receive special allwance at different 
rates up to a maximum of Rs. 194 per mensem. All such 


persons are entitle to get Rs. 194 counted for fitment. 
Formula ‘C’ relates to those who receive special allowance 
above Rs. 194 but are entitled to get only Rs. 228 counted 
forfitment. This according to the union, is discriminatory 
so far as categories 9-13 (6th Bipartite Settlement) are 
concerned. Categories 9-13 draw more than Rs. 228 per 
month as special allowance. But as per Ext. Ml their special 
allowance is limited to Rs. 228 for the pupose of fitment on 
promotion. According to the learned counsel for the union 
the 6th Bipartite Settlement is as statutory settlement arrived 
after conciliation and binds all workers irrespective of 
whether their union had participated in the conciliation or 
not. Whereas Ext. Ml agreement is a private settlement 
between management and majority union and the claimant 
union had not participated in the settlement. It was not 
arrived at in the presence of a conciliation officer. Therefore, 
according to the learned counsel, it is not a settlement 
having statutory force falling within S-18 of Industrial 
Disputes Act. Hence, according to the learned counsel, 
the management cannot deviate from 6th Bipartite 
Settlement except through another similar Bipartite 
Settlement. 

8. It is relevant to note that the union does not 
appear to challenge Ext. Wl Promotion Policy Agreement 
of 1975 and amended up to 1992. However they challenge 
Ext. Ml Settlement of 1996. Both stand on the same footing 
as they are private settlements between management and 
majority union. The claimant minority union is not a party 
to both Settlements. Clause 24.1 of Ext. Wl is the amended 
provision, regarding fixation of emoluments in clerical cadre 
on promotion. The special allowance of Head Peon is 
Rs. 263. Whereas Drivers, Electricians and Air- 
Conditioning Plant Helpers draw special allowance at a 
higher rate. However as per Clause 24.1 of Ext. Wl (page 
94 ) for the purpose of fitment of Drivers, Electricians and 
Air-Conditioning Plant Helpers on promotion only Rs. 263 
(that of Head Peon) is to be taken into consideration. The 
balance amount out of special allowance is to be protected 
by way of‘personal pay’. Clause 24.1 of Ext. Wl is amended 
by Ext. Ml and special allowance is limited to Rs. 228 for 
the purpose of fitment. This, according to the learned 
counsel for the union, is discriminatory. Persons like 
Daftary and Head Peon are entitled for Rs. 228 and 263 
respectively as special allowance as per 6th Bipartite 

' Settlement. The Drivers, Electricians and Air-Conditioning 
Plant Helpers who are getting more special allowance than 
Head Peon are brought down to the level of Daftary and 
pegged to Rs. 228 as special allowance. The union cannot 

• below hot and cold at the same time regarding Ext. Wl and 
Ext. Ml. If the union accepts Ext. Wl Settlement there is no 
reason why they should challenge Ext. Ml. The union is 
not a party to either Ext. Wl or Ml, 

9. The legal implication of a private settlement can 
be seen from S-18(l) of l.D. Act. It reads :— 

“A settlement arrived at by agreement between the 
employer and workman otherwise than in the course of 
conciliation proceeding shall be binding on the parties to 
the agreement.” 


3677 Gl/07—5 
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As the provision shows an agreement u/s-18(l) not 
arrived before a statutory authority can be binding only 
the parties to the agreement and not all workers. Whereas 
statutory settlement u/s-18(3) of the Act binds all including 
even those workers or unions who have not participated in 
the conciliation proceedings. However it is relevant to note 
the following decisions: 

The Hon’ble Supreme Court in Herbertsons Ltd. v. 
Workmen of Herbertsons Ltd. (1977) LAB IC162 (SC) (AIR 
1977 SC 322) held that even if a few workers were not 
members of the majority union it would be just and fair that 
a settlement arrived at otherwise than in the course of 
conciliation proceedings should not be disturbed 
particularly when a recognized and registered union entered 
into a voluntary settlement. It was further held that when a 
union claims that a substantial number of workmen were 
not party to the settlement entered into with the majority 
union and hence the minority union would not be bound 
by the settlement it would be for that minority union to 
establish that fact by adducing relevant facts before the 
Tribunal. 

In Amalgamated Coffee Estate Ltd. v. Their Workmen 
(1965) 2 LLJ 110 (SC), while an appeal was pending before 
Hoh’able Supreme Court against an award of the Tribunal 
the management and the workmen had compromised the 
dispute and came to an agreement. The Hon’ble Supreme 
Court accepted the settlement as fair one and objection of 
the dissenting workmen against the settlement was not 
sustained, thus the Hon’ble Supreme Court preferred a 
private settlement between the parties to an award of the 
Tribunal even al the stage of appeal. 

’ In Sarva Shramik Sang v. WF Ltd. (2002) 4 LLN 266 
(Bom.), out of 2 unions which submitted charter of demands 
the management entered into a Settlement with one which 
was the majority union. The minority union did not accept 
* the terms of Settlement and raised an industrial dispute 
which was referred for adjudication. The Hon’ble Court 
found that the Settlement with the majority union was just 
and fair and passed an award in terms of the said settlement. 
The award was challenged by minority union. The High 
Court held that the award of the Industrial Court did not 
warrant interference. It is no doubt true that there is a State 
amendment to S-18 (1) so far as Maharashtra is concerned 
adding a proviso to Sub-section (1) making a settlement 
reached with a recognized union as binding on all workers. 
But the amended Section and the decision of Bombay High 
Court indicate the trend for healthy industrial atmosphere. 

10. It is relevant to note that the Report of Second 
National Commission on Labour, recommended to recognize 
a Settlement arrived at between a recognized union and 
management as binding on all workers irrespective of 
whether they are members of the union or not (Report of 
the 2nd National Commission on Labour, Conclusions and 
Recommendations, 2002, Chapter 13, page 42, Para 6.75). 
Thus the Commission favours a settlement arrived at the 
bipartite level with a recognized union as having the same 
effect as that of the settlement arrived at in course of 


conciliation proceedings. The present union is admittedly 
a minority union. The settlement in Ext. Ml arrived at with 
the majority union, is not shown to be fraudulent or arrived 
at with malafides or on inducements. The majority union 
definitely must have taken care of the interest of the workers 
as a whole. In a settlement absolute parity in pay and perks 
is not possible. An element of give and take is inevitable in 
a Settlement When wage is revised or benefits are conferred 
through a settlement some workers may benefit more than 
others. What is more important is the larger interest of 
majority of workers. The union has no case that the pay of 
the worker in the case viz. Shri T.K. Thomas, is not protected 
in the promoted cadre. The grievance is only that the entire 
special allowance is not counted for the purpose of fitment. 
But this restriction is applicable not only to drivers but to 
certain other categories as well. There is a general 
classification into two groups, one getting special allowance 
up to a certain limit and the other getting more special 
allowance than the former. It is a reasonable classification 
and no category of sub-staff is singled put to confer more 
benefit or segregated to victimize. The majority union with 
open eyes consented to such grouping in the best interest 
of the workmen. The ultra vires of the settlement as such is 
not the dispute that is referred. But for the purpose of 
answering the reference it is necessary to consider the terms 
of Promotion Policy Agreement. It is not the province of this 
court to invoke Article 14 of the Constitution and interpret 
to say whether the provisions in the settlement violate Article 
14 of the Constitution of India. 

11. The learned counsel for the union relied on the 
decision ofHon’ble Supreme Court in Central Inland Water 
Transport Corporation v. Tarun Kanti Sengupta & Anr. 
(1986) II LLJ 171. In that case Rule 9(1) of the Central Inland 
Water Transport Corporation Limited Service Discipline 
and Apeal Rules was under challenge as violative of 
Article 14 of the Constitution of India. The Hon’ble 
Supreme Court held that Service Discipline And Appeal 
Rules is void u/s-23 of the Indian Contract Act. It is 
opposed to public policy and is also ultra vires of Article 
14 of the Constitution. Itistobemoted that the rule is made 
by Central Inland Water Transport Corporation unilaterally 
and not after settlement with the union of workers. It is a 
decision of the management and it is given legal force by 
framing Rules. The union has no voice in the Rule making. 

It was that Rule that was framed unilaterally that was 
challenged before the Hon’ble Supreme Court. The decision 
in that case cannot be made applicable to the facts of this 
case as it is a bilateral settlement that is being challenged 
by the union. Both cases on facts do not stand on the 
same footing. It is the scope of S-18(l) of l.D. Act that has 
to be considered while deciding whether the provisions of 
Bipartite Settlement bind all the workers in the Company or 
not. 

12. I have already observed in the light of the 
decision of the Hon’ble Supreme Court that Exts. W1 & 
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Ml settlements were arrived at between management and 
majority union taking care of the larger interest of workers 
as a whole and not purposely excluding any category or 
victimizing any category of workmen. The union in this 
case was not able to point out that their members were 
purposely picked up to deny benefits while arriving at a 
settlement. The possibility of frustrating a settlement by a 
minority union due to union rivalry cannot be ruled out in 
a given circumstance. In such an event it would be difficult 
for any management to arrive at a settlement with the 
majority union which enjoys the support of larger section 
of workforce. At every stage of settlement reached 
periodically, there would be objection by the non¬ 
participating minority unions. Thus every settlement is 
likely to be challenged by a dissenting group of workmen. 
This process will go on whenever there is a settlement. It is 
not a healthty practice in an industry and will not further 
the interest of workers as a whole and is bound to lead to 
disharmony and discontentment in a concern. The 
decisions referred supra lean in favour of private 
settlements as binding on all workers, whether they are 
members of recognized union who participated in the 
Settlement or not. Viewed in that perspective Ext. Ml is 
binding on the workman in this case and it is not open for 
challenge. 

13. In the result, an award is passed finding that the 
action of the management of Central Bank of India in not 
reckoning the entire special allowance of Shri T.K. Thomas 
for fixing his salary consequent on promotion is justifiable. 
No cost. The award will take effect one month after its 
publication in the official Gazette. v 

Dictated to the Personal Assistant, transcribed and 
typed by her, corrected and passed by me on this the 10th 
day of August, 2007. 

P.L. NORBERT, Presiding Officer 

APPENDIX 

Witness for the Union: 

Nil 

Witness for the Management: 

MW I—Shri V. Ramaswamy Sarma - 13-6-2007 
•* 

Exhibits for the Union: 

W1—Promotion Policy Agreement of 1995 entered into 
between the management bank and All India Central Bank 
Employees’ Federation. 

Exhibits for the Management: 

Ml—Circular No. CO:PRS:96-97:61 dated 13-6-1996 reg. 
amendment Qf Memorandum of Settlement. 

M2— Copy of pay fixation statement in r/o Shri T.K. 

Thomas. 


21 3PR?1, 2007 

W.3H, 2605.—SlfafWT, 1947 (1947 
14) £JRT 17 Tf, RSTTR 

^ sftr «j'H> «*4 <*kT 41-4, 

SjftnSWSR =q|qi<rlil W Wm 246/92 ) 

^ H+lfVId 17-8-2007 

STT I 

[U l^-l 2012/282/92-3TTf3n7 C4t-II)] 

New Delhi, the 21st August, 2007 

S.O. 2605. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
246/92) of the Industrial Tribunal-Cum-Labour Court, 
Jabalpur as shown in the Annexure in the Industrial 
Dispute between the employers in relation to the 
management of Punjab National Bank and their 
workmen, which was received by the Central Government 
on 17-8-2007. 

[No. L-12012/282/92-IR (B-II)] 
RAJINDER KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIALTRIBUNALrCUM-LABOUR COURT, 
JABALPUR 

No. CGIT/LC/R/246/92 
PRESIDING OFFICER: SHRI CM.SINGH 

Shri Jaswant Singh, 

C/o Vice President, 

Punjab National Bank Employees Association, 

C/o Punjab National Bank 
Naya Bazar, Lashker, 

Gwalior (MP) Union/Workmen 

versus 

The Regional Manager, 

Punjab National Bank, 

Indore Region, Sneh Nagar, 

Indore (MP) Management 

AWARD 

Passed on this 27th day of July, 2007 

The Goverment of India, Ministry of Labour vide its 
Notification No. L-12012/282/92/I.R.B-2 dated 21-12-92 has 
referred the following dispute for adjudication by this 
tribunal 

“Whether the action of the management of Punjab 
National Bank, Naya Bazar Lashker, Gwalior Branch 
in terminating the services of Shri Jaswant Singh 
w.e.f. 1-6-90 is justified ? If not, for what relief the 
workman is entitled for?” 
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Hie case of workman Shri Jaswant Singh in brief is 
as follows. That he was employed against permanent 
vacancy by the management in the month of May 87. He 
continued to work with no break in his service till 30-6-90. 
He had put in continous service of more than 240 days. His 
services were wrongfully terminated w.e.f. 1-6-90. He was 
not given any prior notice, wages in lieu of notice or 
retrenchment compensation in terms of Section 25 F. of 

I. D. Act 1947. It is prayed that his termination may be held 
illegal and he be reinstanted in service with back wages 
and consequencial benefits. 

3. Against the above the case of management in 
brief as follows :—That the workman was never employed 
in sub ordinate Peon. It has been denied by the management 
that the workman worked for 240 days continuous service. 
The workman is not entitled to any relief. 

4. While the reference was in progress on 10-7-07 
workman Shri Jaswant Singh identified by Shri Anil Kumar 
Nagaria, Assistant General Secretary, All India Punjab 
National Bank Employees Association MP came present 
and Shri Janardhan Pathrabe, Assistant, in the employment 
in the management, authorized by Chief Manager, Punjab 
Naitonal Bank, Regional Office, Jabalpur came present. On 
this date workman Shri Jsawant Singh moved an application 
intimating to this Tribunal that he wants to withdraw the 
case. The workman and Shri Janardhan Pathrabe submitted 
that now no dispute is left between the parties and therefore, 
the reference be closed for passing no dispute award and 
in this manner the reference was closed for award. 

5. It is very clear from the above that nowno dispute 
is left between the parties and therefore it wtiuld be just 
and proper to pass no dispute award without any order as 
to costs. Consequently no dispute award is passed without 
any order as to costs. 

C. M. SINGH, Presiding Officer 
3PFRT, 2007 

'W.3JT. 2606.—attw fgcfT^ SffafWl, 1947 (1947 
14) «nrr 17 sfjskui 
sHs'HI ^ ’SratJcfsf ^ ft 4 ) ^4)7 4>4<4>kT ^ 

ftfe 3tW)Pl4> ftFJR 3 4^4 WsFK a fefefr 
3Tftf^I/9Fr ^ W WTT 9/98). 

^ f, 4 ft 4^4 , H< c bR 17-8-2007 

13TT 1 

[7T. tr^f-12012/97/1997-^3TR (Vt-II) ] 

■ tlftK 

New Delhi, the 21st August, 2007 

S.O. 2606. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. 
No. 9/98) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure in 


the Industrial Dispute between the management of Bank of 
India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. L-12012/97/1997-IR (B-H)J 
RAJINDER KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRALGOVERNMENT 
INDUSTRIALTRIBUNAL-CUM-LABOIJR COURT, 
JABALPUR 

No.CGIT/LC/R/9/98 

PRESIDING OFFICER: SHRIC.M. SINGH 

Shri Chhagan Nana Kharte, 

Village: Borli, 

PO: Mehatgaon, 

Tehsil: Sendwa, 

Dist: Barwani (MP)-464671 Union/Workmen 

Versus 

The Regional Manager, 

Bank of India, Regional Office, 

Khandwa Region, B.T. College Road, 

Anand Nagar, 

Khandwa Management 

AWARD 

Passed on this 31st day of July, 2007 

The Government of India, Ministry of Labour vide 
its Notification No. L-12012/97/97/I.R.(B-II) dated 13-1-98 
has referred the following dispute for adjudication by this 
tribunal 

“Whether the action of the management of Bank of 
India in termination the services of Shri Chhagan Nana 
Kharte w.e.f. 28-2-96 is legal and justified ? If not, to what 
relief the workman is entitled for?” 

2. Order dated 25-8-05 passed on the order sheet of 
this reference reveals that on the said date the reference 
proceeded exparte against workman Shri Chhagan Nana 
Kharte. The recored reveals that the workman failed to file 
his statement of claim. 

3. The management filed their written statement. 
Their case is in brief as follows : That the relationship 
employer and employee does not exist between the parties, 
therefore, no Industrial dispute exists, between the parties 
under the I. D.Act 1947. The workman was never employed 
by the management therefore question of termination of 
his services does not arise. That the order or reference is 
illegal, bad in Law and void-ab-initio. The applicant was 
engaged on daily basis for doing casual nature of job as 
and when required and has been paid accordingly. He did 
not work for 240 in any of the calander years. He was paid 
wages directly by the manager whenever he was engaged 
by him. He was never appointed by the Bank and as such 
his being on the muster rolls of the Bank does not arise. 
The Bank Manager in order to ensure smooth customers 
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service, is required to engage any person whenever, there 
is a temporary increase in the casual nature of work and/or 
when the regular sub-ordinate staff is on leave. The 
workman is not entitled to the relief claimed, 

4. The management in order to prove their case filed 
affidavit of their witness Shri Om Prakash Nema, then 
working as Dy. Zonal Manager in Bank of India. 

5. I have heard Shri A. K. Shashi, Advocate for the 
management. I have very carefully gone thorugh the entire 
evidence on record. 

6. As the case proceeded exparte against the 
workman n<? evidence has been adduced on behalf of 
workman for proving his case. Against the above the case 
of management is fully proved by the uncontoverted and 
unchallenged affidavit of their witness Shri Om Parkash 
Nema. The reference, therefore,deserves to be decided in 
favour of the management and against the workman. 
Considering the facts and circumstances of the case. I am 
of the opinion that the parties should be directed to bear 
their own costs in this reference. 

7. In view of the above the reference is decided in 
favour of the management and against the workman, 
holding that the action of the management of Bank of India 
in terminating the services of Sh. Chhagan Nana Kharte 
w.e.f. 28-2-96 is legal and justified. Consequently the 
workman is not entitled to any relief. The parties shall bear 
their own costs of this reference. 

8. Let the copies of this award be sent to the 
Government of India. Ministry of Labour and Employment, 
New Delhi ap per rules. 

C. M. SINGH, Presiding Officer 
qf fe?ft,21 3PH<r,2007 

■gprr.3TT. 2607.—arfafwr, 1947 (1947 
q>T 14) *TFT 17 ^ SFpFJT 3, TTFSTT ^ 

3TFF ffe^T oft sfk ■3*1 <+> 

qeqr ^ w wit 3 (^ft)/2004/3 ()/2006 ^ 
qqvrfrra wt t, mm ^ 20 - 8-2007 ^ w<\ 

^3TT «TT I 

FR tr^T-12011/235/2003-STlfSTR (sft-Il)] 
Trf^ ^tr, 

New Delhi, the 21st August, 2007 

S.O. 2607. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 3 (C)/ 
2004/3 (C)/2006 of the Industrial Tribunal, Patna (Bihar) as 
shown in the Annexure in the Industrial dispute between 
the management of United Bank of India and their workmen, 
received by the Central Government on 20-8-2007. 

[No. L12011/235/2003-IR (B-IJ)] 
RAJINDER KUMAR, Desk Officer 


ANNEXURE 

BEFORE THE PRESIDING OFFICER, INDUSTRIAL 
TRIBUNAL, SHRAM BHAWAN, 

BAILEY ROAD, PATNA. 

, Reference Case No. 3(C) of 2004 
No. 3 (Q of 2006. 

Between the chief Regional Manager, United Bank 
of India, region, Abhaya Bhawan (2nd floor), Farzer Road, 
Patna and their workman represented by the Regional 
Secretary, United Bank of India Employee’s Congress, DC- 
18, Akanchha palace, Kankarbagh, Patna. 


For the Management 

: Shri Manoj Kumar Sinha, 
Advocate & others. 

For the Workman 

: Shri Alok Kumar Sinha, 
Advocate & Others. 

Present 

: Vasudeo Ram, Presiding 
Officer, Industrial Tribunal, 
Patna. 


AWARD 


Patna, dated the 14th August, 2007 

By adjudication order No. L-12011/235/2003-IR (B-Il) 
dated 8-3-2004 the Government of India, Ministry of Labour, 
New Delhi has referred under clause (d) of Sub-section (1) 
and Sub-Section (2-A) of Section 10 of the Industrial 
Disputes Act, 1947 (hereinafter called ‘the Act’ for brevity) 
the following dispute betwen the management of United 
Bank of India (hereinafter called UBI for brevity). Region, 
Abhaya Bhawan (2nd floor), Frazer Road, Patna and their 
workman Shri Sharat Chandra Shrivastava, Cashier-cum- 
General Clerk, represented by United Bank of India, 
Employees’ Congress, DC-18, Akanchha Palace, 
Kankarbagh, Patna to this Tribunal for adjudication on the 
following: 

“Whether the two domestic enquiries conducted by 
the management of United Bank of India, Patna in 
the case of Shri Sharat Chandra Shrivastava, Cashier- 
cum-General Clerk were free from bias and were 
according to the Principles of Natural Justic and the 
punishment imposed on him is just and legal ? If not 
what relief the workman is entitled to ?” 

2. Both the parties filed their written statements and 
contested the reference. The case of the workman is that 
he has been serving in United Bank of India in Clerical 
cadre since 1984. The higher official of the Bank were 
annoyed with him due to his Union activities as Unit 
Secretary. In the year 1995 within a span of 8 to 9 months 
he was transferred five to six time to and from between 
St. Columbus college Branch, Hazaribagh and Rania Branch. 
While posted at Rania Branch the workman on directions 
of regional Office, reported to St. Columbus College Branch, 
Hazaribagh to fill up the duplicate house building loan 
form on 25-11-1997 where on the objectionable utterances 
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of the Branch Manager the exchange of hot words took 
place between him (the workman) and the Branch Manager 
In result a charge-sheet dated 23-12-1997 alleging 
misconduct was issued to the workman and on 24-12-1997 
the workman was put under suspension. The workman 
submitted reply of the charge-sheet on 3-1-1998. The 
domestic enquiry was conducted by Dy. Regional 
Manager(Law). The charges were held proved and 
punishment was inflicted upon the workman. According 
to the workman the domestic enquiry was conducted in 
unfair manner without observing the principles of natural 
justice. He was not allowed to be represented by an 
advocate, time was not allowed even on ground of open 
heart surgery of his defence representative and he was 
pressurised to conduct the enquiry himself and time was 
not allowed to prepare himself for cross examining the 
management witnesses. The documents called for were 
not produced nor the workman was allowed to inspect of 
the documents. The enquiry officer resorted to favouritism 
and biasness. The workman was not allowed to defend 
himself and the findings of the enquiry officer is against 
the materials on record. 

3. Further, the contention of the workman is that 
during pendency of the enquiry the management issued 
second charge-sheet on 24-6-2000 for an incident of alleged 
misconduct dated 25-2-1996, the show cause of which was 
already filed by the workman on 17-11-1997. According to 
the workman this belated charge-sheet shows the malafide 
intention of the management. The enquiry was conducted 
on this charge-sheet also. The workman was held guilty 
and was accordingly punished. The workman alleged in 
written Statement that documents called for by him were 
not produced by the management. The workman lost faith 
in the enquiry officer for his biased and partisan attitude. 
The complaint which was the basis of the charge-sheet 
was not produced. The statement of the complainant was 
in favour of the workman but the enquiry officer draw 
conclusion against the record. Further, it has been alleged 
in the W.S. that the findings of both the enquiries were 
perverse as none of the charges levelled against the 
workman stood proved and the punishment imposed on 
him are excessive, harsh and dis-proportionate. The 
workman has prayed that the award be given in his favour. 

4. The management in its written statement has stated 
that both the departmental enquiries were conducted 
properly in compliance with the principles of natural justice 
and the workman was allowed adequate opportunity to 
defend himself. The workman was given the copies of the 
documents and he was given opportunity to verify the 
documents a produced by the management. According to 
the management the workman alongwith his defence 
representative fully participated in the enquiry proceeding, 
examined his witnesses and cross-examined the 
management witnesses and exhibited the documents. He 
was given the written brief of the presenting officer and 


the copies of enquiry reports were provided to him for 
comments. The workman was also given personal hearing 
by the DisciplinaryAuthority before passing the order of 
punishment. The workman preferred appeal in both the 
cases and the punishments awarded were upheld. 
According to the management in both the cases the 
principle of natural justice has been adhered to and there is 
no merit in the present reference and it is liable to be decided 
in favour of the management. 

5. This Tribunal after perusal of the evidences 
adduced by the parties passed award on the 7th April, 
2005 and held that both the dou _>stic enquiries conducted 
by the management of United Bank of India, Patna is the 
case of worker Sri Sharat Chandra Shrivastava were not 
free from bias, Principles of Natural Justice were not 
followed while conducting the enquiries, the findings 
thereon are against the record and cannot be acted upon. 
This Tribunal further held that both the enquries stand 
vitiated for reasons aforesaid and the punishment imposed 
on the worker on the basis of such enquiries is not at all 
maintainable. 

6 . The management of United Bank of India filed 
writ Petition CW.J.C.No. 14103 of2005 against the award 
dated 7th April, 2005 passed by this Tribunal before the 
Hon^hie High Court, Patna in which orders were passed on 
10-7-2006. it was held in the said order that the Industrial 
Tribunal while dealing with the 1st charge-sheet principally 
based the findings on denial of natural justice, did not 
consider the prejudice element suffered by reason of such 
denial. At the same time the Industrial Tribunal did not try 
to assimilate what could form truly the materials on record 
upon which the decision on the first charge-sheet could be 
sustained. To some extent that is also applicable in so far 
as the second charge-sheet is concerned. In a situation of 
this nature, if a decision is rendred that in fact there was no 
denial of Natural Justice for there was no prejudice, while 
the employee will suffer, but a very important aspect of the 
case of the employee that the decision is based on materials 
which could not be treated to be materials on record, would 
suffer. Accordingly, the Writ Petition was disposed of by 
quashing the impugned order of this Tribunal and by 
remitting the matter to this Tribunal to pass a fresh order 
within three months after hearing the parties at the argument 
stage. Accordingly, the parties have been heard at length 
in order to dispose of the matter afresh. 

7. Upon the pleadings of the parties and the terms 
of reference and also keeping in view the observations/ 
directions of the Hon'ble High Court, Patna in 
C.W.J.C.No. 14103 of 2005 the following points arise out 
for decision: 

(i) Whether the two demestic enquiries conducted 
by the management of United Bank of India, Patna 
in the case of Shri Sharat Chandra Shrivastava, 
Cashier-cum-General Clerk were according to the 
Principles of Natural Justice? 
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(ii) Whether any prejudice was caused to the 
workman if the two demestic enquiries were 
conducted not according to the Principles of 
Natural Justice? 

(iii) Whether the two enquiries were free from bias? 

(iv) Whether the two charges levelled against the 
workman Shri Sharat Chandra Shrivastava stand 
proved from the materials brought on record by 
the management of United Bank of India during 
the enquiry? 

(v) Whether the punishment imposed on the workman 
in the enquiry is just and legal? 

(vi) To what relief or reliefs the workman is entitled? 

FINDINGS 

Point Nos.(i) & (ii): 

8 . Since both the points are interlinked, both the 
points are being discussed and considered together for 
convenience sake. Undisputedly the management issued 
t\^o charge sheets to the workman, first on 23-12-1997 for 
doing riotious, disorderly and indecent behaviour in the 
premises of the Bank by using abusive and filthy language 
at the Branch Manager Shri Pramod Kumar on 
25-11-1997 in St. Columbia's College Branch, Hazaribagh 
and second on 24-6-2006 "for doing acts prejudicial to the 
interest of the Bank" on 23-2-1996 while posted at Raina 
Branch of the Bank; The enquiries were conducted into 
both the charges by different enquiry officers. The Enquiry 
Officer of the first charge was Shri U.K.Sinha, Dy. Regional 
Manager (Law) United Bank of India, Bihar, South Region, 
Ranchi. Shri Bal Ram Singh, Manager, U.B.I., Hazaribagh 
Branch was the Presenting Officer. The Enquiry Officer of 
the second charge was Shri Surya Narain Singh, Manager, 
UBI, Dhanbad Branch and Shri P.K. Biswas, Officer of UBI, 
Ranchi was the Presenting Officer. In the 1st enquiry the 
workman was represented for sometime by Shri Ravindra 
Prasad, later on the workman himself and in the second 
enquiry Shri. S.S. Ambastha, General Secretary of the Union 
was the Defence Representative of the workman. There 
can be no dispute on the point that the onus to prove the 
charges lies on the party which alleges it. In the present 
case it was the management on whom the said onus to 
prove the charges levelled against the workman lied. Oral 
as well as documentary evidence were adduced on behalf 
of the management and the worlkman also adduced evidence 
in defence. The enquiry was conducted and the workman 
was held guilty and was accordingly punished. 

9. In the present proceeding both the parties have 
adduced oral as well as doumentary evidence in support of 
their respective contentions. The management UBI 
examined three witnesses namely Manoj Kumar (M. W. 1), 
Pramod Kumar (M. W. 2) and Krishan Murari Prasad (M.W. 
3). The workman Sharat Chandra Shrivastava alone 
deposed for himself as W. W. 1. The management has filed 


the photo copy of Enquiry Proceedings in five volumes 
(Exts, M/1-86 pages, M/2-89 pages, M/3-135 pages, M/4- 
43 pages and M/5-104 pages) total 427 pages, photo copy 
of Exhibits (Ext. M-165 pages) which include the exhibits of 
both the enquiry proceedings of both the parties; Other 
documents filed by the management are Regional 
Manager’s letter dated 11 -3-1998 to the workman regarding 
enquiry (Ext. M/6), Enquiry Officer’s letter dated 21-5-1995 
to workman regarding venue and date of enquiry (Ext. 
M/7), workman’s time petition dated 13-6-1998 concerning 
his Defence Representative’s heart operation (Ext. M/8), 
Enquiry Officer’s information about deferring enquiry to 

19- 7-1998 (Ext. M/9), time petition dated 3-7-1998 of the 
workman (Ext. M/10), Enquiry Officer’s information to the 
workman dated 15-7-1998 about adjournment (Ext. M/ll), 
E. O.’s letter dated 19-8-1998 to the workman giving 
information about venue of enquiry (Ext. M/12), Enquiry 
Officer’s letter dated 30-10-1998 to Chief Regional Manager 
to relieve defence representative to participate in the 
enquiry (Ext. M/13), Defence Representative letter dated 
14-12-1998 to fix up the date of enquiry in January, 1999 
(Ext. M/14), E. O.’s letter Chief Regional Manager 
dated 9-1-1999 to relieve the D.R. (Ext. M/15), E. O.’s 
letter dt. 2-2-1999 informing adjournment (Ext. M/16), 
workman’s time petition dated 16-4-1999 on account of 
his illness (Ext. M/17), E.O.’s letter dated 29-4-1999 
regarding adjournment (Ext. M/18) workman’s petition 
dated 15-7-1999 for supply of documents exhibited in 
enquiry (Ext. M/19) E.O.’s letter dated 19-7-1999 about 
supply of written argument to workman (Ext. M/20), 
Regional Manager’s letter dated 9-6-2001 to the 
workman about supply of copy of complain (Ext. M/ 
21), and E.O.’s letter dated 26-7-2002 regarding fixing 
the date of hearing of enquiry (2nd) (Ext. M/22). 

10. The workman has also filed and got certain 
documents exhibited. The documents filed on behalf of 
the workman are photo copy of petition dated 

20- 6-1995 of workman addressed to St. Columbia’s 
College Branch, Hazaribagh for sending work-sheet to 
make payment of arrears (Ext. W), Regional Manager’s 
letter dated 9-11-2000 to workman for verification of 
docments and submission of reply (Ext. W/l), 
endorsement of Branch Manager on workman’s petition 
dated 14-12-2000 about verification of documents (Ext. 
M/2), Regional Manager’s letter dated 22-1-2001 to 
workman about verification of documents (Ext. W/3), 
workman’s representation dated 20-4-2001 for lifting his 
suspension (Ext. W/4), Regional Manager’s letter dated 
30-10-2001 regarding verification of documents 
(Ext. W/5), Workman’s petition dated 10-10-2001 to 
Regional Manager for permission to verify the 
documents (Ext. W/6), workman’s petition dated 
25-7-2002(Ext. W/7), workman’s petition dated 19-6-2002 
to Regional Manager to direct the E.O. to conduct 
enquiry without adjournment (Ext. W/8), Regional 
Manager’s letter dated 9-4-2001 to workman for 
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verification of document (Ext. W/9), workman’s 
application dated 12-12-2000 and 20-4-2001 regarding 
verification of documents (Ext. W/10 & W/ll), 
workman’s petition dated 20-4-2001 to Regional Manager 
for making available the copy of complaint (Ext. W/ 
12),workman’s petition dated 25-4-2001 to Branch 
Manager, Rania Branch to make available the Office order 
Book and the attendance register (Ext. W/13), workman’s 
application dated 1-5-2002 to Dy. General Manager to 
change the Enquiry Officer (Ext. W/14), workman’s 
application dated 25-7-2002 to Regional Manager with the 
request to change the E.O. of 2nd enquiry (Ext. W/15), 
Circular of S.B.I. dated 28-07-1998 regarding subsistence 
allowance (Ext. W/16), Revised D.A. Chart of Subordinate 
Staff w.e.f. February, 2005 (Ext. W/17), workman’s 
representation dated 27-2-2003 to Regional Manager, 
Patna regarding annual increment during suspension 
(Ext. W/18), Management reply dated 27-6-2003 (Ext. 
W/19), Workman’s Pay-slip (Ext. W/20), and Workman’s 
Pay Certificate dated 11-10-2001 (Ext. W/21). 

11. It has been submitted on behalf of the workman 
that the two domestic enquiries were conducted in most 
unfair manner without deserving the Principles of Natural 
Justice and the same caused prejudice to the workman. 
The instance of violation of the Principles of Natural Justice 
according to the workman are that the workman was not 
allowed to be represented by an advocate, time was not 
allowed to him even on the ground of open-heart surgery 
of his Defence Representative, the workman was not allowed 
to engage another Defence Representative, he was 
pressurised to defend himself in the enquiry, time was not 
allowed to the workman to prepare himself to cross-examine 
the management witnesses, the venue of enquiry was 
subsequently changed without consulting the workman 
and the venue of enquiry was not changed on the genuine 
request of the workman, the documents called for by the 
workman were not produced and the workman was not 
allowed to inspect the documents produced. Accordingly, 
it has been contended by the workman that he was not 
allowed to defend himself properly. 

12. As regard not permitted to be representated by 
an advocate the workman (W.W. 1) has stated before this 
Tribunal that his prayer to permit him to be represented by 
an advocate was turned down by the Enquiry Officer, Page- 
21 1 of Enquiry Proceeding (Page-35 of Ext. M/3 shows that 
the workman’s prayer to allow him to be representated by 
an advocate was turned down by the Enquiry Officer on 
the ground that as per paragraph 19.12 of Bipartite 
Settlement a delinquent is not entitled to engage a lawyer 
to defend him if the Presenting Officer is not a legal 
practitioner. Let me examine paragrph 19.12 of Bipartite 
Settlement which runs as follows : 

(a) An employee against whom disciplinary action 
is proposed or likely to be taken shall be given 


a charge-sheet clearly setting forth the 

circumstances appearing against him an.in 

his defence. 

He shall also be permitted to be defended : 

(Q( x ) a representative of registered trade 
union of Bank Employees of which he is 
a member on the date first notifed for the 
commencement of the enquiry; 

(y) where the employee is not member of 
any trade union of Bank Employees on 
the aforesaid date, by a representative 
of a registered trade union of employees 
of the Bank in which he is employed; 

OR 

(ii) at the request of the said trade union by 
a representative of the said federation 
or All India Organisation to which such 
union is affiliated; 

(iii) with the Bank’s permission, by a lawyer. 

The perusal of above-noted paragraph 19.12 of 
Bipartite Settlement shows that it Fias nowhere been 
mentioned in the said provision that a delinquent can be 
represented by a legal practitioner only when the 
Representating Officer is a legal practitioner. The said 
paragraph puts no bar to the representation of a workman 
by a legal practitioner, it simply lays down a condition of 
obtaining permission from the Bank. There can be no two 
opinions on the point that to defend oneself is a valuable 
right, more so in case which may result in dismissal of the 
workman, the natural Justice demands that the workman 
should have been permitted to be representated by an 
advocate. It may be mentioned here that the Enquiry 
Proceeding (Ext. M/3) shows that no objection by the 
Presenting Officer was raised on the prayer of the 
workman to be permitted to be represented by an 
Advocate. Under the circumstances discussed above I 
find that by denying permission to the workman to be 
represented by a legal practitioner the Enquiry Officer 
committed violation of the Principle of Natual Justice. But 
nothing has been shown by the workman as to how he was 
prejudiced nor I find that any predjudice has been caused 
to the workman by the denial of permission to be 
representated by an advocate. 

13. Another grievance of the workman is about not 
allowing adjournment by the Enquiry Officer even on the 
ground of heart surgery of workman’s Defence 
Representative. From the enquiry proceeding at page-201 
(page-25 of Ext. M/3) it appears that the workman on 
17-5-1999 made a prayer to adjourn the enquiry as his 
Defence Representative had undergone heart-surgery in 
AIIMS, New Delhi. From the Enquiry Proceeding page 
169 (Ext. M/2-page-82) it appears that on 4-2-1999 the 
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workman told the Enquiry Officer that his Defence 
Representative will not be able to attend the proceeding. 
The workman requested the Enquiry Officer to allow him to 
defend himself. That shows that the workman was 
defending himself without his Defence Representative from 
several months before his Defence, Representative had 
undergone heart surgery. Under the circumstances I find 
that by not allowing adjournment sought for on the ground 
of heart surgery of workman’s Defence Representative the 
Enquiry Officer can-not be said to have violated the 
Principles of Natural Justice or to have caused prejudice to 
the workman. 

14. Another grievance of the workman which also 
relates to adjournment is that he was not allowed time to 
engage another Defence Representative. Page-208 of 
enquiry proceeding (page-32 of Ext.M/3) shows that on 

18- 5-99 the workman made a prayer for adjournment of the 
enquiry proceeding so that he'may engage another Defence 
Representative. The prayer was disallowed by the Enquiry 
Officer on the ground that the workman had enough time 
since 4-2-99 when his Defence Representative Shri Rabindra 
Prasad absented from enquiry due to illness. The Enquiry 
Officer to my mind was right in his finding. Moreover it 
neither required permission of the Enquiry Officer nor time 
to engage another Defence Representative jjy the workman. 
He, the workman could engage any Defence Representative 
of his own choice. Under the circumstances, I find that the 
Enquiry Officer by not allowing adjournment for engaging 
another Defence Representative neither violated the Principle 
of Natural Justice nor caused prejudice^ to the workman. I 
have already discussed above that from the enquiry 
proceeding it transpires that on 4-2-99 the workman submitted 
that his Defence Representative will not be atfle to attend 
the proceeding and requested the Enquiry Officer to allow 
him to defend himself and that was allowed. Under the 
circumstances I find no substance in the contention that the 
workman was pressurised to defend himself in the enquiry. 

15. Another grievance of the workman regarding 
adjournment is that he was not allowed to prepare himself 
to cross examine the management witnesses. Reference 
has been made on behalf of the workman in this regard to 
page-226 of enquiry proceeding (page-50 of Ext. M/3) that 
even the prayer of one day adjournment to prepare himself 
for cross-examination of Ram Prabesh Prasad (M.W.3) was 
not allowed. From page-224 of the examination-in-chief of 
the said witness of the management was concluded on 

19- 5-99 and 20-5-99 was fixed for cross-examination. Thus 
workman automatically got one daytime to prepare himself 
for cross-examination of the management witness. The 
workman has not shown as to how he was prejudiced by 
the said denial of Enquiry Officer to adjourn the proceeding. 
Under the circumstances I find that from the denial of 
Enquiry Officer to adjourn the proceeding, Natural Justice 
was not violated nor any prejudice was caused to the 
workman. 


From the enquiry proceeding it transpires that the 
workman was given reasonable opportunity to defend 
himself. He was given the chance to cross-examine the 
management witnesses and he cross-examined them, 
though the workman sought for time to prepare himself to 
cross-examine the management witnesses the refusal of 
which cannot be said to be prejuducial to the workman. 
The enquiry proceeding shows that the workman's 
prayer of adjournment was allowed except at one or two 
occasions. 

16. From pages 10 and 11 of enquiry proceeding 
(Ext. M/1) it appears that 31-7-1998 a request was made on 
behalf of the workman to fix up the venue of enquiry on 
any place connected by rail as the Defence Representative 
was a heart patient. After hearing both the parties the venue 
of enquiry was fixed at Bank's Staff Training Centre at Patna 
on 3-9-98. The Enquiry Officer by taking unilateral decision 
issued letter dated 19-9-1998 (Ext. ME-12 in the proceeding, 
Ext. M/12 in this reference case) and changed the venue 
from Patna to Hazaribagh on the gound that since the place 
of occurrence was at Hazaribagh the venue of enquiry could 
not be at Patna. The management has not shown any such 
rule that the venue of enquiry must be at the place of 
occurrence. The venue of enquiry was fixed at Patna 
keeping in view the illness and hardship of the Defence 
Representative, recalling of which is certainly violation of 
the Principle of Natural Justice. It is an admitted fact that 
the workman alongwith his Defence Representative 
participated in equiry proceeding on 3-9-98 and as such 
I do not find that any prejudice was caused to the workman 
from the shifting of venue of enquiry from Patna to 
Hazaribagh. 

From pages 205-206 of enquiry proceeding (Ext. M/ 
3-pages 29-30) it appears that the workman made a request 
to transfer the venue of enquiry from St. Columba's College 
Branch to main Branch, Hazaribagh so that the witnesses 
may depose in a free and frank atmosphere. It was not 
considered to be a Special reason to change the venue of 
enquiry and the complainant Pramod Kumar had already 
been transferred from there and hence the prayer was 
rejected by the Enquiry Officer by which no prejudice 1 
appears to have caused to the workman. 

17. Coming to the workman’s grievance regarding 
non-production of the document called for by him it appears 
that the workman (W.W.l) stated before this Tribunal that 
he was not given the documents which he called for from 
the management. In second enquiry also he demanded 
documents to answer the show cause but the same were 
supplied late and that too. incomplete. From page-165 of 
enquiry proceeding (page-78 of Ext. M/2) it appears that 
on 28-12-98 the workman filed a petition (Ext. DE) in the 
enquiry proceeding calling for certain documents from the 
management. Page-170 of enquiry proceding (page-8 3 of 
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Ext. M/2) shows that on 4-2-99 the workman requested to 


call for two documents, the FIR and Release letter described 
at serial Nos. (al) and (a-2) of the petition (DE-7). The 
Enquiry Officer allowed the prayer to call for the FIR but 
disallowed the prayer to call for the Release Letter on the 
ground that the facts stated in the Release Letter were 
already admitted by the management witnesses. The 
workman has not stated before this Tribunal as to what he 
wanted to prove by the release letter. The FIR which related 
to the embezzlement of Rs. 65,000 was not produced by the 
management. The workman was not connected with that 
incident. Hence non-production of the FIR did in no way 
prejudiced the workman. It appears that the relevancy of 
other documents mentioned at serial Nos. (b), (c), (d) and 
(e) of the petition dated 28-12-1998 were not shown and 
hence the same were not called for. The proceeding of 
second enquiry shows that on 24-1-2002 the workman called 
for certain documents. The called for documents were 
supplied to him except Office Order Book of Rania Branch. 
The workman (W. W.l) in his statement before this Tribunal 
has admitted supply of other documents. As regards non 
supply of Office Order Book of Rania Branch the workman 
has not shown as to how non-production of Office Order 
Book has prejudiced him. Under the circumstances 
discussed above I find that only a few documents called 
for were not made available to the workman and non- 
production of the said few documents had in no way 
prejudiced the workman. It has been submitted on behalf 
of the workman that in connection with second enquiry 
the workman vide letter dated 20-4-2001 (Ext. W/2 in this - 
Reference Case) demanded the complaint petition on which 
the charge sheet of 2nd enquiry was issued. That document 
was not supplied to him to answer the charge. In this regard 
the workman in his statement before this Tribunal has not 
stated that he was not given the complaint petition and he 
was prejudiced by the non-supply of the same. Moreover 
the charge sheet given to the workman had all the details 
of the allegations levelled against him. Under the 
circumstances it can not be said that the workman could 
not answer the charge or defend himself properly in absence 
of the complaint petition. 

18. Besides above instances of violation of Principles 
of Natural Justice alleged by the workman it has also been 
alleged that the workman lost faith in the Enquiry Officer 
due to the partisan attitude of the Enquiry Officer and 
prayed to stop the proceeding to enable him to approach 
the Disciplinary Authority for change of the Enquiry Officer 
but the Enquiry Officer rejected the said prayer by which 
the workman was greatly prejudiced. Page-14 of enquiry 
proceeding (page 14 of Ext. M/1) shows that on 3-9-98 a 
petition (marked Ext. D-3 in the enquiry proceeding) was 
filed on behalf of the workman before the Enquiry Officer 
with the request that he (the Enquiry Officer) should 
withdraw himself from enquiry as the workman had lost 
faith in him. The Enquiry Officer mentioned that the said 


petition should be filed before the Competent Authority 
but from the enquiry proceeding it does not transpire that 
any move to change the Enquiry Officer was made on behalf 
of the workman before the Competent Authority. From page 
38,39 of enquiry proceeding it transpires that certain 
allegations were levelled against the Enquiry Officer on 
behalf of the workman and the Enquiry Officer gave the 
same reply to move”the Disciplinary Authority, but the 
workman did not move. I may mention here that move to 
change the Enquiry Officer can be made before the higher 
authorities and that required neither permission of the 
Enquiry Officer nor any adjournment. Under the 
circumstances discussed above I find that no prejudice 
was caused to the workman by the denial of Enquiry Officer 
to allow adjournment to move the Disciplinary Authority. 

19. Thus on careful consideration of the instances 
of violation of Principle of Natural Justice alleged by the 
workman in the two domestic enquiries conducted by the 
management come to the conclusion that the Principle of 
Natural Justice was violated at two instances, when the 
prayer to engage an advocate as defence representative 
was disallowed and when the venue of enquiry fixed at 
Patna was recalled unilaterally but on those occasions also 
no prejudiced was caused to the workman. I may add that 
the workman was given enough opportunity to cross- 
examine the management witnesses and to adduce evidence 
on his own behalf. There has been no other violation of 
Principles of Natural Justice. This point is accordingly 
decided. 

Point No. (Ill): 

20. The workman (W.W.l) has stated before this 
Tribunal that he remained posted in St. Columba's College 
Branch of U.B.I. from 1986 to 1995 on the post of Clerk- 
cum-Cashier. He was an active member of the Union and 
also the Unit Secretary of Branch Unit. He has further stated 
that due to union activities he had no good relationship 
with the management. He was transferred four times from 
St. Columba's College Branch to Rania Branch and from 
Rania Branch to St. Columba's Cbllege Branch within the 
span of six months. He has further stated that he espoused 
the cause of the employees and hence the management 
was annoyed with him. It has been submitted on behalf of 
the workman that he was frequently transferred from St. 
Columba's College Branch, he and his wife were compelled 
to visit St. Columba's College Branch several times on the 
pretext’of completing the documents of House Building 
Loan which he had taken in the year 1990. Accordingly, it 
has been contended on behalf of the workman that the 
Enquiry Officer conducted the enquiry proceeding in biased 
manner. To substantiate the same it has been stated by the 
workman that due to bias his prayer to be represented by 
an advocate was not allowed, his prayer of adjournment 
on the ground of open-hert surgery of his Defence 
Representative was rejected, the venue of enquiry was 
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fixed at Patna on his request but the same was recalled 
unilaterally, the documents called for by him were not 
produced, leading questions of the management were 
allowed and the genuine questions asked by him (the 
workman) were rejec ted as irrelevant. As regards the second 
enquiry the workman has stated that he called for the 
documents to file show cause, but the same were not 
supplied. Again after receiving charge-sheet he called for 
the documents. The documents were supplied late that too 
incomplete. He was not given time to produce defence 
"witness. His prayer to change the Enquiry Officer was 
rejected. From the aforesaid action and behaviour of the -1 
management the workman gathered that the management 
was biased and the enquiries made by the management 
were not free from bias. 

21. From the materials on record I find that the 1st 
enquiry was ini tiated on the complaint of Pramod Kumar, 
the then Branch Manager of St. Columa's College Branch 
for the incident alleged to have been committed on 25-11-97 
in his Chamber. The second enquiry was initiated for doing 
the acts prejudicial to the interest of the Bank on 23-2-1996 
when the workman was posted in Rania Branch. At the 
very outset I would like to mention that the cause that the 
workman being the Unit Secretary of Empoyees' Union 
espoused the cause of the employees and hence the 
management was biased, does not appear to be convincing 
reason for the management being biased with the workmen. 
From the statement pf Parmod Kumar (M.W.2 in enquiry) 
at page -146 of enquiry proceedings (page 59 of Ext.M/2) it 
appears that Pramod Kumar joined St. Columba's College 
Branch on 25-9-95 when the workman was on leave till 
30-9-95. It also transpires from Ext. DE-17 of enquiry 
proceeding (page 72 of Ext. M in Reference case) that the 
workman was relieved on 6-10-95 to joint at Rania Branch. 
Thereafter Pramod Kumar and the workman never worked 
together. Thus the workman worked with Pramod Kumar 
for a few days only. Hence the question of Pramod Kumar 
being biased with the workman does not arise. 

22. As regards frequent transfer from St. Columa's 
College, Branch to Rania and back to St. Columa’s College 
Branch the workman (W.W.l) in exam-in-chief before this 
Tribunal stated that he was transferred four times within 
six months due to his union activities but in para 8 of his 
cross-exam he (W.W.l) has stated that he was transferred 
on administrative grounds. Under the circumstances from 
frequent transfer it cannot be gathered that the management 
was biased with him. 

23. As already noted above, from the actions of the 
Enquiry Officer viz, not permitting the workman to be 
represented by an advocate, not granting adjournment on 
the ground of illness of the Defence Representative, 
abruptly shifting venue of enquiry from Patna to 
Hazaribagh, non supply of document called for, allowing 


to ask leading questions to the management witnesses 
and rejecting the genuine question of the workman as 
irrelevant, rejecting the prayer to change the Enquiry Officer 
and also not allowing to adduce defence in the second 
enquiry the workman inferred that the enquiry was not 
from bias. I have discussed almost all those points while 
dealing with'point Nos. (I) and (II) violation of Principle of 
Natural Justice and the prejudice caused to the workman 
there from. At the cost of repetition. I would like to refer in 
short that refusal of the permission to be represented by 
an advocate though was against the Principle of Natural 
Justice, was due to wrong interpretation of paragraph 19.12 
of Bipartite Settlement. The denial of adjournment on 
17-5-95 sought for on the ground of illness of the Defence 
Representative and also denial of adjournment on 18-5-95 
sought for on the ground to engage another Defence 
Representative and rejecting the prayer to change the 
Enquiry Officer with the direction to move the Higher 
Authorities were with reasons. I may mention that barring 
a few occasions the prayer of adjournment made on behalf 
of the workman were adjusted by the Enquiry Officer. The 
documents called for were supplied to the workman except 
a few which I have already disctissed while dealing with 
point Nos. (I) & (II) above. No specific example has been 
cited to show that the genuine question of the workman 
was rejected as irrelevant. From perusal of the enquiry 
proceeding it appears that the workman was allowed to 
participate fully in the enquiry. He was allowed to produce 
documentary evidence as well as the oral evidence. In 1st 
enquiry the workman himself deposed and in 2nd enquiry 
he examined one witness. The workman and his Defence 
Representative cross-examined the management witnesses. 
On conclusion of the enquiry the workman was given the 
briefs of the Presenting Officer and after hearing and 
considering the written argument of the Enquiry Report 
was submitted a copy of which was given to the workman 
and after hearing the order of punishment was passed. I 
may mention here that nothing has been brought out on 
behalf of the workman to show that the two Enquiry Officers 
namely Shri U.K. Sin ha and Shri Surya Narain Singh had 
any personal grudge against the workman. Considering 
everything discussed above I find that the two enquiries 
held by the management against the workman were free 
from bias. This point is decided accordindly. 

Point No. (iv): 

24. The report forming basis of the first enquiry 
has been marked Ext, M E-4(at page 8-10 of-Ext.M) on 
behalf of the management . From perusal of the same it 
appears that the complainant Branch Manager Pramod 
Kumar made a report to the Regional Manager regarding 
an incidence which took ptace in his chamber on 25-11-97 
at about 11.15 a.m. According to complaint the workman 
had gone to the office of the complainant on the 
instruction of the Regional Manager's Office for filling up 
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the application form of House Building Loan. The work¬ 
man filled up the form and then started shouting as to why 
the person from the branch office visited his house in his 
absence whereas according to theworkman on the objec¬ 
tionable utternaces of the Branch Manager exchange of 
hot words took place between him and the Branch 
Manager. During the enquiry proceeding the management 
exmamined altogether 8 withnesses namely Manoj Kumar. 
Dy. Manager St. Columbia’s College Branch (M. .W.l), 
Pramod Kumar, the complainant (M. W. 2), Ram Prabesh 
Prasad,(M. W. 3), Krishna Kumar Agrawal (M. W. 4), Sanjay 
Kumar Shrivastava (M.W.5) and Raghubansh. Mani (M. 
W.6) all the four Cashier-cum-General Clerks of 
St.Columbia’s College Branch, Jagat Pal Singh, Officer, 
St. Columbia’s College Branch (M. W. 7) and Radhe Shyam 
Ambastha, a Local University Professor. The workman 
examined altogether 5 witnesses including himself namely, 
Samsul Masih (DW-1), Someeh Mishra(DW-2), Both 
account holders of that branch, Umesh Ram, Cash-cum- 
Daftari of the said branch (DW-3), Ashok Kumar Sinha, 
Advocate (DW-4) and the workman himself (DW-5). 

25. There is no dispute on the point rather it is an 
admitted fact that on 25-11-97 the workman had gone to 
the Chamber of the Branch Manager to fill up the House 
Building Loan form and he filled up the form. Acoording 
to the complaint petition and the charge-sheet given to 
the workman the cause of annoyance of the workman for 
which he abused the Branch Manager and created noisy 
scene and for which the charge against him for doing 
riotious, disorderly and indecent behaviour in the 
premises of the Bank was framed, is that the persons from 
the branch visited his house in his absence. The 
management has not adduced any evidence to substanti¬ 
ate that person from the branch had visited his (the 
workman)house in his absence. Thus the very root cause 
of the alleged ocourrence has not been proved on behalf 
of the management. 


answer to question No. 16 at page 237 of Ext. M-37 he has 
stated that the contents of the report is totally wrong. 
Sanjay Kumar Shrivastava (MW-5) has stated that on 
25-11-97 some discussion was going on between the work¬ 
man and the Branch Manager in the chamber but the words 
were not clearly audible. He has also stated that abso¬ 
lutely no disturbance was caused to him in his work due 
to the discussion. Raghubansh Mani (MW-6) has also 
stated the same. Jagat Pal Singh (MW-7), an Officer of the 
Bank has stated that on 25-11-97 the workman created 
nuisance in the chamber of the Branch Manager and there¬ 
after in the chamber of Dy. Branch Manager. He has stated 
that the workman abused the Branch Manager and threat¬ 
ened the Dy. Branch Manager. I may mention that there is 
no allegation/charge that the workman went in the Cham¬ 
ber of the Dy. Branch Manager and threatened him. Thus 
the statement of Jagat Pal Singh is contradictory to the 
charge and the statement of the Branch Manager (MW2) 
and the Dy. Branch Manager (MW1). Radhe Shyam 
Ambastha (MW8) is the head of Department of Philoso¬ 
phy in Local Vinoba Bhave University. He has stated that 
on 25-11-97 he was getting into the Chamber of the Branch 
Manager, he heard indecent language being used in the 
Chamber of Dy. Branch Manager and he returned back. 
He has not stated about any incident in the Chamber of 
Branch Manager. He has stated that he had put his signa¬ 
ture on the report but has not clarified when and where. It 
appears from the enquiry proceeding that after a few ques¬ 
tion in cross-examination there was a lunch break and there¬ 
after this witness was not produced by the management 
for cross-examination and hence the statement of MW-8 
is not worth cosideration. He is the relative of the Branch * 
Manager as admitted by the Branch Manager (MW2) in 
reply to question No. 109 in cross-examination. Thus 1 
find that MW-8 is an interested witness. Since the said 
witness was not produced for cross-examination after a 
few question his statement must be discarded. 


26. I have gone through the statements of the wit¬ 
nesses made before the Enquiry Officer. I will discuss the 
statements of MW-1 and MW-2 later on. Ram Prabesh 
Prasad (MW-3) has state that he was present in Bank on 
25-11-97. The workman had come to the Bank on that date. 
He has stated that he does not remember that any nui¬ 
sance was created in the Bank on that date. He admitted 
his signature on the report which the complainant had 
sent but stated that others were putting signature so he 
also put that signature. In reply of question No. 10 at page 
228 of enquiry proceeding he stated that he had no distur¬ 
bance in his work from coming of the workman in the 
branch. Krishna Kumar Agrawal (MW4) has also stated 
that on 25-11-97 he was in the Bank. He has also stated 
that no nuisance was created on that date in the Bank nor 
he had any disturbance in his work. As regards his signa¬ 
ture on the report (Ext. M-4) he has stated that he put that 
signature on the direction of the Branch Manager. In 


• 27. The statement of MW1 is in total 82 pages from 
page 55 of Ext.M-1 to page 35 of Ext. M-2. Altogether 17 
questions have been asked jn examination-in-chief and 
145 questions in cross-examination. In examination-in¬ 
chief MW1 has stated that on 25-11-97 he was in the office 
and had seen the workman used abusive and filthy lan¬ 
guage. I may mention here that he stated all that in answer 
to the leading question put on behalf of the management 
which is totally illegal and no evidentiary value to such 
statements can be given. Further, it appears that the wit¬ 
ness during examination-in-ehief was given in hand the 
report of the complainant and the witness completed rest 
of his examination-in-chief by looking into the same. Which 
is again totally illegal. Under the circumstances I find that 
the statement of MW1 cannot be used to prove the 
charges framed against the workman. 

28. The statement of complainant Branch Manager, 
Pramod Koimar (MW2) runs from page 46 of Ext. M-2 to 
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page 20 of Ext. M-3 in total 63 pages. In all 27 questions 
were put to him examination-in-chief and 125 questions in 
cross-examination. In examination-in-chief he has stated 
that on 25-11-97 the workman visited St. Columbia's College 
Branch to complete the House Building Loan documents. 
MW 2 has further stated that after completing the form 
the workman started murmuring as follows ;- then the 
witness stated the abusive and filthy language allegedly 
used by the workman. I am very sure that the Branch 
Manager knows the meaning of 'murmuring' and also the 
difference'between ’murmuring’and ’shouting'. According 
to M.W. 2 the workman murmurred and not shouted the 
abusive and filthy languege. It can be marked by any body 
that by murmuring one can not be said to have created 
noise or nuisance nor to have done riotious, disorderly 
and indecent behaviour. On the above discussions i find 
that the statements of MW. 1,2 and 7 are contradictory to 
one another and are not reliable. 

29, Samsul Masih (W.W.1) and Somesh Mishra 
(W.W.2) the account holders of that branch have stated 
on behalf of the workman that on 25-1 l-97^hey visited the 
said Branch in the forenoon and there was fio obstruction 
in the work. Umesh Ram (W.W.-3) an employee of that 
Bank has stated that he did not see any occurrence, in fact 
he was out of the Bank from 11.30 to 1.30 on 25-11-97. He 
has further stated that when he returned the Branch Man¬ 
ager called him and told about the occurrence, he cannot 
say on what paper he had put his signature. Ashok Kumar 
Sinha (DW4) an advocate by profession has stated that 
the Branch Manager had called him in connection with 
House Building Loan and he was present in Bank from 
11.45 tb 12.00 on 25-11-97 but he did not see any occur¬ 
rence nor he had any distrbance in the work. DW-5 is the 
workman himself who has stated that he told his witnesses 
to depose in the enquiry, which is but natural. 

30. To siim up I have to mention that the onus to 
prove the charge lavelled against the workman was on the 
management and it is only when the charges have been 
proved by the management the onus shifts to the work¬ 
man to disprove the same. The management examined al¬ 
together 8 witnesses out of which one M.W.-8 was not 
produced for cross-examination after few question and as 
such his statement can not be considered. M.W. NOs. 3 to 
6 have not proved that the workman did riotious, indecent 
and disorderly behaviour. I have discussed in the preced¬ 
ing paragraph No. 27 above that M.W.l was asked lead¬ 
ing question in examination-in-chief and completed rest 
part of his examination-in-chief by looking into the com¬ 
plaint Ext. ME-4. I have already discussed that the state¬ 
ments of M.W.l, 2, and 7 are contradictory and the 
comlainant (M.W. 2) himself has not proved that the work¬ 
man shouted abusive and filthy language. Accordingly, I 
find that from tfie legal evidence adduced on behalf of the 
management the charge against the workman in the first 
enquiry is not proved and the finding of the Enquiry Of¬ 


ficer that the charge stands proved is perverse, illegal and 
worng. Since the management has failed to prove the 
charge I need not discuss the statements of D.W.S. 

31. The second enquiry is with regard to the charge 
sheet dated 24-6-2000. There are two charges in that 
charge-sheet, one the workman while working in Cash De¬ 
partment received a deposit of Rs. 500 (Rs. five hundred ) 
only from one Customer Niranjan Singh Kherwar but tore 
up the deposit slip and threw the same in the waste-paper- 
basket, another charges is of making false declaration be¬ 
fore the Bank that he is the only son of his parents. As^ 
regards the 1st charge of the 2nd enquiry the management 
has examined one witness Krishna Murari Prasad who is a 
subordinate staff of Rania Branch of the Bank. He has 
stated that on 23-2-1996 he was present on duty. Niranjan 
Singh Kherwar came in the branch, got a deposit challan 
filled up from Jaimasi Kandulans. This workman called 
Niranjan Singh Kherwar, took money and the challanand 
after Niranjan Singh Kherwar left the bank the workman 
tore up the challan and threw in the basket. He (Krishana 
Murari Prasad) Jaimasi Kundulana and Sikandar Nag (both 
Home Guards) picked up the pieces, pasted and gave to 
the Branch Manager. The management has neither, 
examined Jaimasi Kandulana nor Sikandar Nag in the en¬ 
quiry. Niranjan Singh Kherwar has,been examined on be-, 
half of the workman and he has stated that on 23-2 r 96 he 
reached at the closing hour and requested the Bank Man¬ 
ager to receive the Cash. The Branch Manager received 
the Cash Rs. 500/- (Rs. fjve hundred) only from him and 
told him to come after a few days to collect the receipt. 
Niranjan Singh Kherwar has clearly stated that he did not 
handover the Cash to the workman. Under the circum¬ 
stances I find that the management has failed in proving 
the 1st charge of the second enquiry. 

32. As regards the 2nd charge of the 2nd enquiry it 
appears that no enquiry has been done on the facts as to 
whether the workman is the only son of his parents or not 
and the Enquiry Officer held the charges proved by say¬ 
ing that the typing mistake pleaded by the workman is not 
tenable. There was no enquiry to the facts alleged/pleaded 
on behalf of the parties and yet the. charge was held to 
have been proved. Under the circumstances I find that the 
Enquiry Officer illegally and wrongly held this charge to 
have been proved. 

33. Keeping in view the discussions made above 
and the findings arrived at I find and hold that the deci¬ 
sions of the Enquiry Officers that the charges in both the 
enquiries have been proved against the workman are ille¬ 
gal and not based on the materials on record. Accordingly 
I find and held that the charges levelled against the work¬ 
man do not stand proved from the materials on record 
brought by the management of United Bank of India in the 
two enquiries. This point No. (iv) is accordingly decided. 
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man staff in accordance with the provisions of award/ 


34. I have already discussed and held above that 
the charges against the workman in the two enquiries con¬ 
ducted by the management of United Bank of India have 
been wrongly held to have been proved. Under the cir¬ 
cumstances I find that imposing punishment on the work¬ 
man is illegal and unjust. Now I will consider as to whether 
the punishment imposed on the workman is legal and jus¬ 
tified assuming that in both the enquiries conducted by 
the management of United Bank of India against the work¬ 
man charges have been rightly held to have been proved. 
In this connection I find that on the basis of the findings 
in 1st enquiry the workman has been awarded on 
18-1-2001 the punishment of lowering down basic pay by 
two stages and on the basis of the findings in 2nd enquiry 
the workman on 13-1-2003 has been awarded the punish¬ 
ment of lowering down basic pay by one stage. Accord¬ 
ing to Bipartite Settlement between the Banks and their 
workman commonly known as Sastry Award the provi¬ 
sion of punishment for gross misconduct Is— 

"to have his pay reduced to the next lower stage 
upto a maximum period of two years, in case he has reached 
the maximum in the scale of pay. "That simply means that 
an employee who has not reached the maximum of his pay 
scale can not be awarded the punishment of lowering down 
his basic pay his increment at best can be stopped. The 
Enuqiry Officer does not say that workman Sharat Chandra 
Shrivasteva had reached at the maximum of his pay scale 
rather Ext. W/17 (in this reference case) shows that the 
workman has not reached at the maximum of his basic pay. 
Under the circumstances I find and hold that the punish¬ 
ment imposed on the workman in the enquiries are illegal 
and unjust. 

35. It has been submitted on behalf of the workman 
that he was not given increment during suspension 
period and the management lowered down three stages 
from his basic pay which he was getting in December, 
1997 when he was put under suspension. The punishment 
inflicted was put into effect after 13-1-2003. The increment 
during the suspension period was neither allowed nor taken 
into account by the management. To my mind the basic 
pay of the workman should have been fixedon 13-1-2003 
with all yearly increments and then three stages should 
have been lowered down if it had reached at the maximum 
but the management by lowering down basic pay three 
stages from the basic pay of December, 1997 has virtually 
lowered down the basic pay of the workman by eight stages 
which is not only harsh it is illegal also. 

36. The workman has filed the circular of S.B.I. dated 
28-7-1998 regarding subsistence allowance (Ext. W/16 in 
Ref.Case) according to which increments which fell due 
during the period of suspension should be recknoned for 
calculation of subsistence allowance in respect of work- 


Bipartite Settlement. The workman made a representation 
on 27-2-2003 (vide Ext.W/18) to the Chief Regional Man¬ 
ager, Bihar Region. The reply came on 27-2-2003 (Ext. W/ 
19) that the Disciplinary Authority while revoking sus¬ 
pension and inflicting punishment expressed that the work¬ 
man is not entitled to anything except the subsistence 
allowances paid to him. I may mention in this regard that 
the enquiry prolonged for years one after another and the 
workman remained under suspension for long time. Under 
the circumstances 1 find that the workman is entitled to 
the yearly increment during suspension period and the 
subsistence allowance calculated accordingly. I also find 
that lowering down three stages of the basic pay of De¬ 
cember, 1997 is also unjust and illagal. Thus I have con¬ 
sidered both the situations, charges not having been 
proved and charges assumed to have been proved. Since 
the charges against the workman have not been proved 
the punishment imposed on him is illegal and unjust. In 
case the charges assumed to have been proved also the 
punishment is wrong and illegal. This point is accordingly 
decided. , 

Point No (vi) 

37. I have already held above that the management 
of United Bank of India has not been able to prove the 
charges levelled against workman Sharat Chandra Shri - 
vastava. Hence the punishment imposed on the workman 
is not maintainable and the same are fit to be set aside. 
Further I find that the workman is entitled to full pay and 
all benefits of the suspension period. This point is ac¬ 
cordingly decided. 

38. In the result I find and hold that the two domes¬ 
tic enquiries conducted by the management of United Bank 
of India, Patna in the case of Shri Sharat Chandra 
Shrivastava, Cashier-cum-General Clerk were according 
to the Principles of Natural Justice except on two occa¬ 
sions but by that no prejudice was caused to the workman 
and the two domestic enquiries were free from bias. I fur¬ 
ther find and hold that the charges levelled against the 
workman Shri Sharat Chandra Shrivastava do not stand 
proved from the materials on record brought by the man¬ 
agement during the enquiries‘and the findings of the En¬ 
quiry Officers that the charges stand proved are wrong, 
illegal and preverse, I further find and hold that the pun¬ 
ishment inflicted on the workman in the enquiry is illegal 
and unjustified and the same is fit to be set aside. I further 
find that the workman is entitled to full pay and all other 
benefits of his suspension period. The management is 
directed to make payment of the same within two months 
from the date of publication of the Award. 

39. And this is my Award. 

VASUDEO RAM, Presiding Officer 



t 15, 2007/«K 24, 1929 6951 


[WT II—3(ii)] 

21 3TOT, 2007 

^T.3TT. 2608.—3#lfTO, 1947 ( 1947 
14) ^fft *JRT 17^3ig?Rur^,^^T^<cbK 
#^IT ^ ^ 3^ ^vf^nrf ^ 

#?, 3 Iftfe afteMhab fw 3 ti^fr afteftfw 

3Tte7tri, W (^ WH 12/2004).5ft 7*1 

^Tcft f, *ft <£riO^' *K4»K ^ft 21-8-2007 ^ift TTRT f$IT «4T I 

[U 5^-12012/324/1998-31Tf31R(^-I)] 

New Delhi, the 21st August, 2007 

S.O. 2608. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 12/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/324/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 
CHENNAI " 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 12/2004 

[Principal Labour Court CGID No. 13/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri A. Jakkiria Basha : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar 
Advocates 

AWARD 

1 . The Central Government Ministry of Labour, vide 
Order No. L^12012/324/98-IR (B-I) dated 1-2-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 13/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 12/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
'Shri A. Jakkiria Basha, wait list No. 301 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Bhavani Main branch on 
6-8-81. During 1985-86 the Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Sectipn 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about interview to be held through advertisements. The 
Petitioner also submitted his application in the prescribed 
format through Branch Manager of Bhavani main branch. 
.He was called for an interview by a Committee appointed 
by Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard to 
appointment. But, the Petitioner was informed orally to 
join at the branch where he initially worked as a class IV 
employee. From 6-8-81, the Petitioner has been working as 
a temporary messenger and some times performing work in 
other branches also. While working as such another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working at Gutter branch the Manager of the branch 
informed the Petitioner orally on 31-3-1997 that his 
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« services are not required any more and he need not attend 
the office from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference, was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bahk, it 
e ngaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bankbefore the conciliation officer. Therefore, 
the Respondent’s action m not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising Recording to their whims and fancies. The 
respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 301 in waitlist of 
Zonal Office, Combatore. So far 211 wait listed temporary 
candidates, out of 705waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 211 
temporary employees were appointed and since the 
Petitioner was wait listed at 301, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioncr.-The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Irgustrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
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Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Responderit/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

t 7. In these circumstances, the points for my 
consideration are :— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 301 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8 . In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes-have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an’ opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

* I 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and'was not in 
continuous service oi\,17-l 1-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 


3677 GI/07—7 



6954 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come- last go’ and therefore, the categorization in 
Clause I is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etfc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. Bui, temporary employees have not 
been informed about this amendment which includes Casuals 
affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.lS 10 in 
this case. Those candidates under*Ex. M10 wereTound 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex.Ml 0 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non- 
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inclusion except his bald statement. Further, according to 
MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.* Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wnggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals wi th unequals. 

It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so. in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
v^ith the instructions of Ex,M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1 -8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
. candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies ’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ’’ Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, Since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with tl^e law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be, deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced arty document to 
show how he has arrived at the seniority and till date, it is 
a mystery as, to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they arc deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended bn behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on wfoch the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer ' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wail lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they arc in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped: from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the'said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment , 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
J.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC469NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. " Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is .estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 

' Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM J1LLA HOTEI AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ” It further held that "the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature Of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued fhat though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Rfespondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 

representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. / 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported, in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. KV.VIJEESH wherein the Supreme Court has 


held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the Services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in’1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a bade 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions-must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC 1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still befrn baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement, from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
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such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
oinnot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. * 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be. clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a -State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing^ market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement.nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement arid they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
. stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri A. Sakkiria Basha 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
.daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 
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W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 . 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies And filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

23-11-81 

Xerox copy of the service certificate 
issued by Bhavani Branch. 

W10 

08-08-83 

Xerox copy of the service certificate 
issued by Sithar Branch. 

Wll 

01-11-96 

Xerox copy of the service certificate 
issued by Olagadam Branch. 

W12 

31-i2-95 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W13 

Nil 

Xerox copy of the Vol. Ill of Reference 
book on Staff maters upto 31-12-95. 

W14 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—V. Muralikannan. 

W15 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office For interview of 
messenger post—K. Subburaj. 

W16 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office For interview of 
messenger post—J. Velmurugan. 

W17 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W18 

26-03-97 

Xerox copy of the letter advisting 
selection of part time Menial—G. Pandi. 

W19 

31-03-97 

Xerox copy of the appointment order to 


SriG. Panel i. 


W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W21 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about Engaging temporary 
employees from the panel of waitlist. 

W22 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messinger staff. 

W23 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

■28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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2609. —allSlIfW fa<iK 1947 (1947 

■eft i4) «rra n ^ 3rf^ 

^ ^^3 «£ sflT *>*tarct ^ 

■#g, i^ff^ 3?i€iini<t» fqqi^l^r ch^'fl tK«6R ^SWiPl^ 

3rfq<M u l, T3TZ (TR^f TT^fl 14/2004) ^ n«t>iR:ld 

^ 21-8-2007 ^3IT<r^3n«?t I 

ITL T^-12012/326/1998-^31K(^t-I) ] 
3F3R ^nTR, 3rf«FFKt 

New Delhi, the 21st August, 2007 

S.O. 2609. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 14/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-l2012/326/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 14/2004 

[Principal Labour Court CGIDNo. 15/99] 

(In the matter of the dispute for adjudcation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Vasudevan : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar 

Advocates 

AWARD 

1 . The Central Government Ministry of Labour, vide 
Order No. L- 12012 / 326 / 98 -IR(B-I)dated 01-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal ^ 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 15/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 14/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri R. Vasudevan, wait list No. 228 for restoring the 
wait list of temporary messenger in the establishment 
. of State Bank of India and consequential appointment 
thereupon as temporary messenger is justified? If 
so, to what relief the said workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: ‘ 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tiruppur Main branch 
from 17-9-84. During 1985-86 the Petitioner was orally 
informed that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federatioivand the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Trippur 
Main branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 17-9-84, the Petitioner has been 
working as a temporary messenger and some time 
performing work in other branches also. While working as 
such another advertisement by the Respondent/Bank was 
made regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working at, Thennamplayam branch, the Manager of the 
branch informed the Petitioner orally on 31-3-1997 that his 
services are not required any more and he need not attend 
the office from 1-4-97. Hence, the Petitioner raised a 
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dispute with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred to this 
Tribunal for adjudication. Though reference was sent to 
this Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference and the 
Petitioner requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated as of 
po consequence, since according to the Respondent/Bank, 
it engaged the Petitioner only in temporary services after 
the settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, lor all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 228 in waitlist 
of Zonal Office, Combatoare. So far 211 wait listed 
temporary candidates, out of 705 waitlisted temporary 
employees were permanently appointed by Respondent/ 
Bank. It is false to allege that the Petitioner worked as a 
temporary messenger. The Petitioner was engaged only in 
leave vacancies as and when it arose. When the Petitioner 
having submitted to selection process in terms of 
settlements drawn as per retrenchment provisions referred 
to above, cannot turn around and claim appointment. Such 
of those temporary employees who were appointed were 
engaged for more number of days and hence, they were 
appointed. Under the settlement, employees were 
categorised as A, B, and C. Considering their temporary 
service and subject to other eligibility criteria, under 
category (A) the temporary employees who were engaged 
for 240 days were to be considered and under category; 
(B) the temporary employees who have completed 270 days 
aggregate temporary service in any continuous block of 36 
calendar months and under category (C) the temporary 
employees who have completed 30 days aggregate 
temporary service in any calendar year after 1-7-75 or 
minimum 70 days aggregate temporary service in any 
continuous block of 36 calendar months were to be 
considered. As per clause 7, the length of temporary service 
was to be considered for seniority in the wait list and it was 
also agreed that wait list was to lapse in December, 1991 
and the cut off date was extended up to 31 -3-1997 for filling 
up vacancies which were to arise upto 31-12-1994. The 
Petitioner has no valid and enforceable right for 
appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of 705 wait fisted candidates, 211 temporary employees 
were appointed and since the Petitioner was wait listed at 
228 he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that, the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ t 
casual labour. Farther, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
Employment Exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondsnt/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wail listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Stall Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27 -10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 228 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified?” 

- (ii) “To what relief the Petitioner is entitled?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities ancl they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in , 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointas 
Sections 25 G and 25 H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Leaned iupiesemative tor the Petitioner 
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contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the. 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have not 
been informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 in 
this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 
that settlement dat^d-27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 


produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard to 
this wait list Further the Hon’ble High Court has held in its 
order dated 23-7-99 in W.P.No. 7872of 1991, which is marked 
as an exhibit in which it is stated that ‘it is clear that the 1987 
settlement was concerned with the temporary class IV 
employees who were paid scale wages as per Bipartite 
Settlement while the 1988 settlement dealt with daily wager 
in Class IV category who were paid wages daily on mutual 
agreement basis. In such circumstances, as rightly contended 
the Respondent are not justified and combined the list of 
candidates covered under 1987 settlement and 1988 settlement 
since they formed two distinct and separate classes and 
they cannot treat one class and their action undoubtedly 
amounts to violation of Article 14 of Constitution of India.’ 
Further, the averment of MW1 and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MW1 wait list under 
Ex. M10 comprises of both messengerial and non- 
messengerial candidates. While the temporary employees 
were appointed after due process of selection and were paid 
wages on the basis of industrywise settlement, it is not so 
in the case of casuals. Therefore, both belongs to two 
different and distinct categories. But, Ex. M3 provides for 
the same norms to the casuals as in the case of temporary 
employees in the matter of absorption. Therefore, it is 
violative of Articles 14 & 16 of Constitution of India. 
Therefore, the Petitioner contended that preparation of Ex. 
M10 namely wait list is not inconformity with the instructions 
of Ex.M2 and non-preparation of separate panels amounts 
to violation of circular. Secondly, it has not been prepared 
as per instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, no 
wait list was released / published even after the Court order 
in WMP No. 11932/91 W.P. No. 7872/91 directing the 
Respondent/Bank to release the list of successful candidates 
pursuant to the first advertisement published in ‘The Hindu’ 
dated 1-8-88. Furthermore, wait list under Ex.MlO does not 
carry particulars about the candidates, date of initial 
appointment and the number of days put in by them to arrive 
at their respective seniority. From all these things, it is clear 
that Ex. M10 has been prepared in violation of instructions 
and ceased to have the credibility attached to the wait list. 
Above all. Ex. Ml was not produced at the time of conciliation 
proceedings held during the year 1997-98 held at Chennai 
and Madurai and only during the year2003 the Respondent/ 
Bank produced the wait list Ex. M10 before this Tribunal 
marking it as a confidential document. It is further contended 
on behalf of the Petitioner that though the Respondent/ 
Bank has alleged that these petitioners were engaged in 
leave vacancy, they have not been told at the time of initial 
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appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption of 
temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to,have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 


deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25 F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.D.s have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “tlfe expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc,” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable iri view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
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Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GIASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud,, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
‘therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 

It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption ar other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 3R8 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
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conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to U and settlement of ihe second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of Iraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, Lamed 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner, Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent furiher 
contended that though the reference made in this case and 
other connected disputes is ‘whether the dematid of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified? 1 The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to he reinstated 
in service with frill back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM J1LLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
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is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and riot to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that " the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MUXS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was itiframed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13, I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 


been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively,” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARS AN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult.to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
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temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regular isation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VID YARTHI & ORS. Vj. STATE OF BIHAR AND ORS. 


wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
v/pre made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpe tuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 
appointee.It has to be clarified that merely because a 





[W\ 11—^5 3(ii)] 


^RcT^T WTpf : 15, 2007/*TTS 24, 1929 


6969 


temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following die rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPALCOUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 


entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatemenfOr regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes^ 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri R. Vasudevan 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 


3677 Gl/07—9 
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W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 N* 1 Xerox copy of the instruction in 
Reference book on staff ab'out casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 01-07-85 Xerox copy of the service certificate 
issued by Tiruppur Branch. 

W10 28-06-85 Xerox copy of the service certificate 

issued by Thennampalavam Branch. 

Wll Nil Xerox copy of the service certificate 

. issued by Tiruppur Branch. 

W12 09-08-88 Xerox copy of the service certificate 

issued by Tiruppur Branch. , 

W13 11-08-88 Xerox copy of the service certificate 

issued by Thennampalayam Branch. 

W14 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W15 Nil • Xerox copy of the Vol. Ill of Reference 
book on Staff maters upto.31-12-95. 

W16 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W17 603-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—K. Subburaj. 

W18 06-03-97 Xerox copy of the call letter from Madurai 

Zonal Office for interview of messenger 
post—J. Velmurugan 

W19 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan 


W20 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W21 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W22 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W23 

13-02-95 

. * 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W24 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W25 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W26 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W27 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W28 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

167-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

90695 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.O. 2610. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 13/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 24-8-2007. 

[No. H2012/325/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TOIBUNAIXTJM-IABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

* PRESENT 

Sbri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 13/2004 

[Principal Labour Court CGID No. 14/99] 

(In the matter of the dispute for adjudcation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri A, Palanisamy : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Zonal Office 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/325/98-IR (B-I) dated 1-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 14/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 13/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

_ “Whether the demand of the workman 
Shri A. Palanisamy, wait list No. 325 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger, is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Ammapettai branch from 
1979. During 1985-86 the Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration rince again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
above interview to be held through advertisements. The 
Petitioner also submitted his application in the prescribed 
format through Branch Manager of Ammapettai branch. 
He was called for an interview by a Committee appointed 
by Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard to 
appointment. But, the Petitioner was informed orally* to 
join at the branch where he initially worked as a class IV 
employee. From 1979, the Petitioner has been working as a 
temporary messenger and some times performing work 
in other branches also. While working as such 
another advertisement by the Respondent/Bank was made 
regarding casual workers who v*civ reported to be in service 
during the same period. While the Petitioner was working at 
Bhavani main brandy the Manager of die branch informed 
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the Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been Regularising according to their 
whims and fancies. The respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and m ade with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-1Q-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner wa^considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait fisted as candidate No. 268 in waitlist 
of Zonal Office, Coimbatore So far 211 wait listed temporary 
candidates, out of 705 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have'completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 
211 temporary employees were appointed and since the 
Petitioner was wait listed at 268 he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
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Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondedt/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in/the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. . t 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in W ait 

List No. 325 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
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has no valid and enforceable right for appointment as 
Sections" 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-Aof the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show 7 how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. WS. Further, the appointment 
of daily wage basis for regular messengerial johs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
w 7 ho were engaged by the Respondent/Bank on casual basis 
should not be given permanent appointment in the bank 
service. Those casuals were given more beneficial treatment 
in the matter of arriving at qualifying service for interview 
and selection. But, temporary employees have not been 
informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per instructions 
in Ex. W2 four types of waiting lists have to be prepared. But 
the Respondent/Bank has alleged to have prepared only 
one wait list for each module as per Ex. M 10 in this case. 
Those candidates under Ex. M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.Ml0 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based on 
the settlement dated 17-11 -87, 27-10-88 and 9-1-91 which are- 
marked as Ex. Ml, M3 and M4 respectively. But, when MWI 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and It is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
' preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 


( 
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Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H. D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘bacfliescasuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further, claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a .18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 


has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25 F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
'actually worked under the employer’ cannot mean* that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
^absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioner;; 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and- 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
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Bank and the claim of the Petitioners are not bona fide and and binds merely parties to it and settlement of the second 

are made with ulterior motive. Further, they have concealed category made with a recognised majority union has 

the material facts that the Petitioner was wait listed as per extended application as it will be binding on all workmen 

length of his engagement and could not be absorbed as he of the establishment. Even in case of the first category, if 

was positioned down in the seniority. The Respondent/ the settlement was reached with a representative union of 


Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LIJ 323 ASSOCIATED GLASS 
INDU STRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported.in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (it) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 


which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469 NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 

* other connected disputes is ‘whether the delnand of the 

”* workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTELAND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the, 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
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the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits,” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 


reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala ftde 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGII AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
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(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
case > a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case haying regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
on y due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS Vs. STATE OF BIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
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be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitraiy.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
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permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brqjjght about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 


wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held 
that temporary employees are not entitled to claim any 
rights for regularisation, merely because they have 
completed 240 days of continuous service in a period of 12 
calendar months and the Supreme Court has also held that 
each case must be considered on its own merit and the 
changes brought about by the subsequent decisions of 
the Supreme Court probably having regard to the changes 
in the policy decisions of the Govt in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view df my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri A. Palanisamy 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. ML 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for inrplemefitauon of Ex. ML 
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W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 

2503-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 

Nfl 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

08-12-83 

Xerox copy of the letter service certificate 
issued by Ammapettai Branch. 

W10 

14-10-97 

Xerox copy of the service certificate 
issued by Sithar Branch. 

Wll 

31-12-95 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 

Nfl 

Xerox copy of the Vol. Ill of Reference 
book on Staff maters upto 31-12-95. 

W13 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W14 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W15 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W16 

1703-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W17 

2603-97 

Xerox copy of the letter advisting 
selection of part time Menial—G. Pandi. 

W18 

3103-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W19 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 


for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W20 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messmger staff. 

W22 

0907-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

0907-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

0702-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-1088 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

3007-% 

Xerox copy of the settlement. 

M6 

9-06-95 • 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme 
Court in SLP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait list of Coimbatoare 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21 st August, 2007 

S.O. 2611. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 12/ 
2003) of the Central Government Industrial Tribunal-cum- 
Labour Court, Astfnsol as shown in the Annexure in the 
Industrial Dispute between the management of M/s. 
Eastern Coalfield Limited, and their workmen, received by 
the Central Government on 21-8-2007. 

[No. L-22012/233/2002-IR (CM-II)] 
AJAY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRTOUNAL-CUM-LABOUR COURT, 
ASANSOL 

PRESENT 

Sri Md. Sarfaraz Khan, Presiding Officer 
REFERENCE No. 12 0F2003 
PARTIES 

Agent, Kunustoria Colliery of M/s. E.C.Ltd., Methani, 
Burdwan. 

Vis. 

Asstt. General Secretary, Koyala Mazdoor Congress, 
Asansol, Burdwan. 

REPRESENTATIVES 

For the management: Sri P. K. Das, Advocate 

For the union (Workman) : Sri Rakesh Kumar, General 

Secretary, Koyala Mazdoor 
Congress, Asansol. 

INDUSTRY : COAL STATE: WEST BENGAL. 

Dated the 2-8-2007 

AWARD 

In exercise of powers conferred by clause (d) of 
sub-section (1) and sub-section 2(A) of Section 10 of the 
Industrial Disputes Act, 1947 (14 of 1947), Govt, of India 
through the Ministry of Labour vide its letter No. L-22012/ 
233/2002- IR(CM-II) dated 9-6-2003 has been pleased to 
refer the following dispute for adjudication by this 
Tribunal. 


SCHEDULE 

“Whether the action of the Management of 
Kunustoria Colliery of M/s. E.C. Ltd. in dismissing 
Shri Katidas Bouri from service w.e.f. 7-11-1998 is 
justified? If not to what relief is the workman entitled?” 

On having received the Order No. L-22012/233/2002- 
IR(CM-II) dated 9-6-2003 of the above mentioned reference 
from the Govt, of India, Ministry of Labour, New Delhi for 
adjudication of the dispute, a reference Case No. 12 of 2003 
was registered on 21-7-2003 and accordingly an order to 
that effect was passed to issue notices through the 
registerd Post to the parties concerned directing them to 
appear in the court on the date fixed and to file their written 
statement along with the relevant documents and a list of 
witnesses in support of their claims. Pursuant to the said 
order notices by the registered post were sent to the ■ 
parties concerned. Sri P. K. Das Advocate and Sri Rakesh 
Kumar, General Secretary of the union appeared in the court 
to represent the management and the union respectively. 
The written statement on behalf of both the parties were 
filed in support of their respective claims. 

2. In brief compass the case of the union as set forth 
in its written statement is that Kalidas Bouri, Electrician of 
Kunustoria Colliery was a permanent employee of the 
company having U.M. No, 243089.1 he main case of the 
union is that the workman concerned was charge sheeted 
by the management on 13-7-98 for his absence w.e.f. 
19-3-98. It is denied that the workman absented from duty 
without information. In fact he had requested for granting 
leave but he was not granted the leave. The workman had 
informed the management about his sickness and also 
about the sickness of his wife. After recovery from illness 
he reported to the management for allowing him to resume 
his duty but in spite of allowing him the management issued 
the charge sheet to the workman: He had replied the charges 
but even then the management appointed the enquiry 
officer for conducting the domestic enquiry. It is also the 
case of the union that the workman concerned requested 
to the management for allowing him to resume his duty but 
his request was not considered. He requested in writing 
on 25-9-98 and explained the situation under which he could 
not attend the duty. The past record of Kalidas Bouri is 
quite good. The management has also not mentioned any 
thing about his past record. It is accepted by the 
management that they received the application dated 
3-9-98 through which the workman requested to the 
management for granting the leave but his request was not 
considered. 

3. The further case of the union is that the management 
violated the order of CIL and the directives of the Apex 
Court by not issuing the second show-cause notice to the 
workman and as such the principles of natural justice has 
been denied to the delinquent employee. Besides this the 
punishment of dismissal is also challenged to be harsh and 
extreme kind of punishment which should not have been 
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awarded to Kalidas Bouri for his absence. The punishment 
should be always proportionate to the nature of misconduct 


but in this case management awarded the punishment 
without considering the nature of the alleged offence. 
Kalidas Bouri is a young man aged between 35 to 40 years 
only and he belongs to scheduled cast community which 
is the weaker section of the society. The union has sought 
relief for his reinstatement in the service with full back 
wages. 

4. On the other hand the defence case of the 
management in brief as per its written statement is that the 
instant dispute as raised by the union over the terms of 
reference is entirely misconceived one as there is no 
illegality in dismissing the ex-workman from his service 
and accordingly the very reference is claimed to be bad in 
the eye of law. 

5. The main defence case of the management is that 
Kalidas Bouri absented from his duty since 19-3-1998 and 
as such he was charge sheeted by the management on 
13-7-1998 as per the provision of the standing order 
applicable to the establishment but as the workman 
concerned failed to submit any reply a domestic enquiry 
was held by an independent Enquiry Officer. The enquiry 
officer issued due notices of enquiry which was sent to the 
permanent address of the workman concerned but the same 
was returned back with the postal endorsement “Refused 
to accept and as such the said enquiry was held ex-parte 
by the Enquiry Officer and the charge of misconduct was 
fully established in the report submitted by the enquiry 
officer as mentioned in the charge sheet. The disciplinary 
authority having been fully satisfied by the enquiry report 
dismissed the delinquent employee from his service. The 
punishment of dismissal is accordingly claimed to be proper 
and justified. It is denied that the workman was sick or had 
ever informed the management about his alleged sickness 
and sickness of his wife. It is denied that the management 
ever violated the order of the CIM and verdict of the Apex 
Court in awarding punishment to the workman. It is also 
denied that the punishment of dismissal is harsh or extreme 
and the same is not proportionate with the nature of the 
offence. In view of the aforesaid facts of the pleadings the 
management has prayed to declare the punishment of 
dismissal justified and proper and the union is not entitled 
to seek any relief as prayed for. 

6. In view of the pleadings of both the parties and 
the materials available on the record I find certain facts 
which are admitted one. So before entering into the 
discussion of the merit of the case I would like to mention 
those facts which are directly or indirectly admitted by the 
parties. 

7. It is the admitted fact that the delinquent employee 
Sh. Kalidas Bouri was the permanent employee of the 
company working as Electrician at Kunustoria Colliery of 
M/s. Eastern Coalfields Limited who was charge sheeted 


by the management on 13-7-98 for. his absence w e f 
19-3-98. 

8. It is also the admitted fact that the management 
had received the application dated 3-9-98 for sanction of 
leave on 11-9-98 by which he had requested the 
management for granting the leave but his request was not 
considered. It is further admitted fact that the workman 
concerned was absent from his duty w.e.f. 19-3-96 to 
13-7-98 for which a domestic enquiry was held in which the 
workman concerned did not participate and ex-parte enquiry 
was conducted and accordingly the report was submitted 
to the disciplinary authority. 

9. It is also admitted fact that on the basis of enquiry 
proceedings along with its report the workman concerned 
was dismissed from his service w.e.f. 7-11-98. It is further 
clear from the charge sheet that the workman concerned 
was charge sheeted for an unauthorized absence w.e.f. 
19-3-98 and there is no charge of hahitual absenteeism 
against the delinquent employee. 

10. It is the settled principles of law that the facts 
admitted need not be proved. Since these all facts are 
admitted one so I do not think proper to discuss the same 
in detail. 

11. On perusal of the record it transpires that on 
6-9-05 a hearing on the preliminary point was made. The 
validity and fairness of'the enquiry proceeding was not 
challenged by the side of the union and accordingly the 
enquiry proceeding was held to be fair and valid and as 
such the date for final hearing of the dispute on merit was 
fixed which was taken up for final hearing on 27-7-06 and 
after concluding the hearing, the award was kept reserved 
for order. 

12. In view of the pleadings of the parties, facts, 
circumstance and other materials available on the record 
the following issues were framed on re-cast for just decision 
of the case: 

(1) Is the reference in hand misconceived one and 
bad in the eye of law and beyond the scope of the 
Industrial Dispute Act, 1947 ? 

(2) Is the charge of a misconduct of unauthorized 
absence as per the provision of model standing 
order against the delinquent workman is proved 
against him or not? 

(3) Is the punishment of dismissal awarded to the 
workman concerned just, legal and proportionate 
to the gravity of misconduct? 

13. Issue No. 1 : This issue has been taken up first 
for discussion for the convenience and just decision of 
the case. The management has taken the plea in para 1 & 2 
written statement that the instant reference is bad in the 
eye of law and the facts as well the circumstance of the 
case is misconceived one and also bad in the eye of law. 

But the aforesaid facts have not been happily pleaded in 
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the written statement not it has been mentioned to show as 
to how far the reference is bad in the eye of law and the 
same is not legally maintainable. Apart from this it is obvious 
from the record itself that the aforesaid issue was neither 
raised nor pressed by the management even during the 
course of final hearing of the reference. The management 
has neither examined any oral witness nor tendered even a 
chit of paper nor any law points placed before the court in 
support of the plea. As such I do not find any legal defect 
in the maintainability of the reference and the facts of the 
case very well come under the purview of the Industrial 
Disputes Act, 1947. The Govt, of India through the Ministry 
of Labour has rightly referred the dispute to this Tribunal 
for adjudication and as such this issue is decided against 
the management. 

14. Issue No. 2 : This is an important issue and the 
crux of the reference in hand which may decide finally the 
fate of the case. From the perusal of the record it transpires 
that the workman concerned Sri Kalidas Bouri had absented 
himself from his duty w.e.f. 19-3-1998 for which he was 
charge sheeted by the management vide Ref. No. ECL/ 
KITT/PER/CST/2479 dated 13-7-1998 as per the provision 
of model standing order under clause 17(1 )n. It is clear 
from the record that the delinquent employee did not appear 
before the enquiry officer and did not participate in the 
enquiry proceeding. The union has no where whispered 
even a word in its pleading about the issue of the notices 
by the enquiry officer at his home address which as 
mentioned has clearly pleaded in para 4 of its pleadings 
that enquiry officer had issued due notice of enquiry which 
was sent at the permanent address of the workman 
concerned but the same was returned back with the postal 
endorsement “Refused to accept” and as such the said 
enquiry was held ex-parte by the enquiry officer and the 
charge of the alleged misconduct was claimed to be fully 
established. Notices of enquiry dated 28-8-98 and 8-9-98 
issued to the workman at his home address have been filed 
by the parties. There is no scope to deny the fact as the 
enquiry notices were issued or sent by the registered post 
and the same is returned back with an endorsement of 
“Refused to accept” will be deemed to served and same 
will be admitted to be legal service of the notice. It was the 
duty of the workman to send the information about his 
absence and the reasons for not attending and participating 
the enquiry proceedings. He could have easily sent his 
explanation to the charges leveled against him. There was 
no any scope before the enquiry officer except to proceed 
with the enquiry proceedings ex-parte. The management 
representative in the proceeding has supported the act of 
the absence of the workman from his duty w.e.f. 19-3-98 
and accordingly he was held guilty by the enquiry officer 
in his report about the unauthorized absence without any 
sanction leave and information to the management. Besides 
this the union has also not challenged the fairness and 
validity of the enquiry proceeding and admitted that the 


workman concerned was unauthorisedly absent from his 
duty during the relevant period. The workman in his 
application dated 25-9-98 has clearly accepted that he could 
not send any information to the management on 9th 
September, 1998. He has further admitted that 3 enquiry 
dates were fixed for hearing but he could not attend the 
enquiry dates. The union has not filed any chit of paper to 
show that the workman concerned was absent during the 
felevant period due to his sickness. Besides this the 
application for the sanction of the leave on the ground of 
illness of his wife was also not accepted and he was also 
intimated in this regard. 

15. Having gone through the entire prevailing facts, 
circumstance, enquiry proceedings and the findings of the 
enquiry officer I find that the delinquent employee was 
admittedly guilty for the charges leveled against him and 
the enquiry officer has rightly held him guilty for the 
misconduct of an unauthorized absence for about for four 
months continuously without any sanction leave, prior 
permission or information to the management for which 
the workman concerned deserves some suitable 
punishment for the alleged proven misconduct as provided 
in the model standing order. As such this issue is decided 
against the union. 

16. Issue No. 3: Now the only main point in issue for 
consideration before the court is to see as to how far the 
punishment awarded to the delinquent employee by the 
management is just, proper and proportionate to the alleged 
proven nature of misconduct. 

17. It was argued by the side of the union that it is a 
simple case of unauthorized absence for about four months 
and the absence from duty during the relevant period is 
duly explained and the reasons of absence from the duty is 
sickness which is relevant and satisfactory ground of 
absence during the relevant period. 

18. It was further submitted that the workman 
concerned has got unblemish record during the service 
tenure and at best it is the first offence of the workman 
concerned which has been sufficiently explained and the 
same go to show the compelling circumstance beyond the 
control of the workman concerned. It was also argued that 
a simple case of unauthorized absence can not be said to 
be a gross misconduct and the extreme sorts of penalty 
can’t be imposed upon the workman in such a minor case 
of alleged misconduct. 

19. The management has also not charge sheeted 
the workman for habitual absence nor any chit of paper in 
this regard has been filed in the court nor there is any 
specific pleading in this respect as well. It was also 
submitted that the enquiry officer has also not mentioned 
that the reason of his absence was not satisfactory. The 
union submitted that the workman concerned was suffering 
from jaundice which is serious type of disease and fatal for 
life. The medical prescription of the Sub-Divisional Hospital, 
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Asansol w.ef. 1-4-98 to 4-10-98 will bear out the truth that 
the doctor had advised him to take complete rest for six 
months and was declared fit to resume duty on 23-12-98. In 
such a prevailing facts and circumstance one will have to 
be absent from his duty specially when the life itself is in 
danger. I find much force in the argument of the union side 
and I am convinced to hold that the workman concerned 
was absent from his duty during the relevant period under 
the compelling circumstance beyond his control. 

20. Perused the provisions of the certified standing 
order applicable to the establishment of the company where 
the extreme punishment prescribed is said to be dismissal 
as per the gravity of the misconduct and admittedly the 
misconduct of unauthorized absence from the duty under 
the compelling circumstance can not be said to be a gross 
misconduct rather it is a minor nature of misconduct. 
Besides this it has been several times clearly observed by 
the different Hon’ble High Courts and the Apex Court as 
well that before imposing a punishment of dismissal it is 
necessary for the disciplinary authority to consider the 
socio- economic back ground of the workman, his family 
back ground, length of service put in by the employee, his 
past record and other surrounding circumstances including 
the nature of misconduct. These are the relevant factors 
which must have to be kept in mind by the authority at the 
time of imposing the punishment which of course has not 
been done by the management in this case in order to meet 
the ends of justice. 

21. The delinquent employee is admittedly an 
illiterate man of Bouri by caste who is the member of the 
Scheduled Caste and happens to be the member of the 
weaker section of the society. He is no doubt financially 
weak and poor who has suffered a lot for about eight years 
and he had never been gainfully employed any where during 
the period after dismissal. It is clearly provided under clause 
27(1) (page 15) of the Model Standing Order that various 
minor punishment are to be awarded to the erring employee 
according to the nature and gravity of the misconduct. I 
fail to think as to why only maximum punishment available 
under the said clause should be awarded in the prevailing 
facts and circumstance of this case. It has also been 
observed by the Apex Court that justice must be tempered 
with mercy and that the delinquent employee should be 
given an opportunity to reform himself and to be loyal and 
disciplinary employee of the management. 

22. However I am of the considered view that the 
punishment of dismissal for an unauthorized absence for 
about four months only under the compelling circumstance 
and without any malafide intention is not just proper and it 
is too harsh a punishment which is totally disproportionate 


to the alleged nature of misconduct proved. Such a simple 
case should have been dealt with leniently by the 
management specially when no second show cause notice 
has been served upon the concerned workman by the 
management which is a direct violation of the directives of 
the Apex Court which amounts to denial of principles of 
natural justice. 

23. In view of the matter I think it just and proper to 
modify and substitute the punishment by exercising the 
power under Section 11 (A) of Industrial Disputes Act, 
1947 in order to meet the ends of justice. And as such the 
impugned order of dismissal of the delinquent employee is 
hereby set aside and he is directed to be reinstated with 
the continuity of service and in the light of the prevailing 
facts, circumstance and the misconduct for which the 
punishment of dismissal was imposed on the workman 
concerned, I think it appropriate that the concerned 
workman be imposed a punishment of stoppage of two 
increments without any cumulative effect. It is further 
directed that the workman concerned will be entitled to get 
only 30% of the back wages which will serve the ends of 
justice. As such this issue is decided in favour of the union 
and against the management. Accordingly it is hereby 

ORDERED 

21. that let an “Award” be and the same is passed on 
contest in favour of the workman concerned. Send the 
copies of the award to the Govt, of India, Ministry of 
Labour, New Delhi for information and needful. The 
reference is accordingly disposed of 

Md. SARFARAZ KHAN, Presiding Officer 
^ 21 3TW, 2007 

W.3TT. 2612.—3?lri)Pl=b f34K 3 TMwTR, 1947 (1947 
'FT 14) tiro 17 Wsm f^TF! 

^ WRHT ^ TTO 3lfc cbijcbKY 

^ w (tM wit 

106/98 ) ^ TTdt f, 4) ^ 2 1 -8-2007 

^ f3TT SfT I 

[Tf. T^T-40012/104/97-3TIT?3TR Oghj.)] 
Phs? , 3tftJ c r»lO 

New Delhi, the 21st August, 2007 

S.O. 2612.— In pursuance of Section 1 7 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
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Government hereby publishes the award (Ref. No. CGIT/ 
LC/106/98) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure in 
the Industrial Dispute between the employers in relation 
to the management of Department of Post and their 
workman, which was received by the Central Government 
on 21-8-2007. 

[No. L-40012/104/97-IR (DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNALATJM-LABOUR COURT, 
JABALPUR 

NO. CGFT/LC/R/106/98 

Presiding Officer: Shri C.M. Singh 

Shri Tulsiram Chowdhari, 

S/o Shri Moodchan Chowdhari, 

Vill. Arkawali, 

Distt. Narsinghpur (MP), 

Hoshangabad-461001 ....Union/workmen 

Versus 

The Sr. Superintendent of Post Offices, 

Deptt. of Posts, 

Hoshangabad (MP) 461001 ....Management 

AWARD 

Passed on this 3rd day of July, 2007 

1. The Government of India, Ministry of Labour vide 
its Notification No. 1^40012/104/97-IR(DU) dated 13-5-98 
has referred the following dispute for adjudication by this 
tribunal:— 

“Whether the action of the management of Sr. Supdt. 
of Post Offices, Hoshangabad in compulsorily retiring 
Sh. Tulsiram Chowdhari, Postal Asstt., is legal & 
justified? If not, what relief the workman is entitled 
to?” 

2. Order dated 13-2-07 passed on the order sheet of 
this reference proceeding reveals that the reference 
proceeded ex-party against the workrr^an Shri Tulsiram 
Chowdhari. The record of this reference reveals that no 
statement of claim has been filed on behalf of workman. 
Order dated 2-7-07 passed on the order sheet of this 
reference proceeding reveals that no written statement has 
been filed by the management. It further reveals that the 
management did not adduce any evidence. 


3. It is a no evidence case. Therefore the reference 
deserves to be decided in favour of the management and 
against the workman. Having considered the facts and 
circumstances of the case, I am of the view that the parties 
should be directed to bear their own costs of this reference. 

4. In view of the above, the reference is decided in 
favour of the management and against the workman holding 
that the action of the management of Sr. Supdt. of Post 
Offices, Hoshangabad in compulsorily retiring Sh. Tulsiram 
Chowdhari, Postal Asstt., is legal & justified. Consequently 
the workman is not entitled to any relief. The parties shall 
bear their own costs of this reference. 

C.M. SINGH, Presiding Officer 
■^1^vft,21 2007 

cFT.OT. 2613.—1947 (1947 
<*T14) tmt 17 fa*TFT 

akiiPi4> 

^ 

136/02 ) t, ^ 

21 -8-2007 kt W13TT «IT I 

[U T^r- 40012/77/2002-(^)] 

■gk? arfsRFTCf 

New Delhi, the 21st August, 2007 

S.O. 2613.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CGIT/ 
LC/R/136/02) of Central Government Industrial Tribunal- 
cum-Labour Court, Jabalpur as shown in the Annexure in 
the Industrial Dispute between the employers in relation 
to the management of Department of Post and their 
workman, which was received by the Central Government 
on 21-8-2007. 

[No. L-40012/77/2Q02-IR (DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-IABOUR COURT, 
JABALPUR 

NO.CGIT/LC/R/136/02 
Presiding Officer: Shri C.M. Singh 

Secretary, 

Akhil Bhartiya Akashwani Varg (GHA) 

Karamchari Sangh, (Branch), Akashwani 

PATNA (BIHAR) - 800001 ....Union/workmen 


3677 GI/07—11 
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Versus 

The Supdt. of Post Offices, 

Head Post Office, Shahdol Division, 

Shahdol 

....Management 

AWARD 

Passed on this 11th day of July, 2007 

The Government of India, Ministry of Labour vide 
its Notification No. L-40012/77/2002-IR(DU) dated 
26-9-2002 has referred the following dispute for adjudication 
by this tribunal:— 

“Whether the action of the Supdt. of Post, Divison, 
Shahdol in dismissing the services of Sh. Amritlal 
Mishra as Branch Post Master (ED), Post Office, 
Sapta, Distt. Shahdol is legal & justified? If not, 
what relief the workman is entitled to?” 

2 . Order dated 13-2-07 passed on the order sheet of 
this reference proceeding reveals that the reference 
proceeded ex-party against the workman Shri Amritlal 
Mishra. The record of this reference reveals that no 
statement of claim has been filed on behalf of workman. 
Order dated 2-7-07 passed on the order sheet of this 
reference proceeding reveals that no written statement has 
been filed by the management. It further reveals that the 
management did not adduce any evidence. 

3. it is a no evidence case. Therefore, the reference 
deserves to be decided in favour of the management and 
against the workman. Having considered the facts and 
circumstances of the case, 1 am of the view that the parties 
should be directed to bear their own costs of this reference. 

4. In view of the above, the reference is decided in 
favour of the management and against the wbrkman holding 
that the action of the Supdt. of Post, Division Shahdol in 
dismissing the services of Sh. Amritlal Mishra as Branch 
Post Master (ED), Post Office, Sapta, Distt.Shahdol is legal 
<fc justified. Consequently the workman is not entitled to 
any relief. The parties shall bear their own costs of this 
reference. 

C. M. SINGH, Presiding Officer 
M 21 3FT*cT, 2007 

W.3TT. 2614.—fcfaK stfaPptri, 1947 (j 947 
14) ^ *JRT 17 ^ TR'cbK TRR 

3Tfa«t>< u l,/2R e£ tj'-cjre (^«f 

64/98 ) ^ ^ #, # 

4Uq>K ^ 21 -8-2007 ^ '51RT j|3TT «n j 

[TT. ^-40012/15/97-3nf3TR (^J.)] 


[Part II—Sec. 3(ii)] 

New Delhi, the 21st August, 2007 

S.O. 2614.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CG 1 T/ 
LC/R/64/98) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure in 
the Industrial Dispute between the employers in relation 
to the management of Department of Telecom, and their 
. workman, which was received by the Central Government 
on 21-8-2007. 

[No. L-40012/15/97-IR (DU)] 
SURENDRA SINGH, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 
JABALPUR 

NO. CGIT/LC/R/64/98 
Presiding Officer: Shri C. M. Singh 
Shri Babulal, 

S/o Shri Devisingh, 

Village & Post: Jawadia Bheel, 

Distt. Shahapur (MP) - 465001 Union/workmen 

Versus 

Telecom District Engineer, 

Shajapur (MP) - 465 001 Management 

AWARD 

Passed on this 29th day of June, 2007 

1. The Government of India, Ministry of Labour vide 
its Notification No.L-40012/15/97-lR(DU) dated 09/16-03-98 
has referred the following dispute for adjudication by this 
tribunal:— 

“Whether the action of management ofTeiecom Distt. 
Engineer, Shajapur in terminating the services of 
Shri Babulal S/o Devisingh w.e.f. 28-02-1990 is legal 
and justified? If not, to what relief the workman is 
entitled ?” 

2. Vide order dated 26-6-07 passed on the order sheet 
of this reference proceeding, the case proceeded ex-parte 
against the workman/Union. Xhe workman/union failed to 
put in appearance and to file statement of claim. Therefore 
29-6-07 was fixed for filing written statement of the 
management, if any. On this date Shri A.K. Shashi, 
Advocate, learned counsel for the management submitted 
that as the workman/union has not filed any statement of 
claim, therefore, the management has not to file any written 
statement and on his request the reference was closed for 
award. 
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3. It is a no evidence case. Therefore the reference 
deserves to be decided in favour of the management and 
against the workman/union. Having considered the facts 
and circumstances of the case, I am of the view that the 
parties should be directed to bear their own costs of this 
reference. 

4. In view of the above, the reference is decided in 
favour of the management and against the workman holding 
that the action of the management of Telecom Distt. 
Engineer, Shajapur in terminating the services of 
Shri Babulal S/o Devisingh w.e.f.28-2-90 is legal and 
justified. Consequently the workman is not entitled to any 
relief. The parties shall bear their own cost of this reference. 

CM. SINGH, PresidingOfficer 

3^ 21 3PT73, 2007 

33.377. 2615.-—faqK srfafaw, 1947 (1947 
33 14) 3tti 17 3> 777337 

f 33 Fi # 313333 # fft# 33 ft’ affc 33# 3 n$ 33 ftf # 

#3, 3Rg33 fftfe 37tej#T31 f33R 777337 

3Tf^TTTf/?spq ^TT3T?T3 # W (773*f #1 

7ft3ft33f#/q?T7ft/3?I7/ 71/96) 3ft iMdfifld 33# f, ^ 

777337 3ft 21-8-2007 3ft 37F313TT 31 I 

[77. W-40012/240/94-371^3717 (#;%)] 
fW, 371333# 

New Delhi, the 21st August, 2007 

S.O. 2615.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CG1T/ 
IG/R/71/96) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure in 
the Industrial Dispute between the employers in relation 
in the management of Department of telecom and their 
workman, which was received by the Central Government 
on 21-8-2007. 

[No. L-40012/240/94-IR(DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRmUNAL-CUM-LABOUR COURT, 
JABALPUR 

NO. CGn7LC/R/71/96 
Presiding Officer: Shri C. M. Singh 

Shri Tejram Sahare, 

S/o Bakaram, 

R/o Gangu Sahu, Taj Chowk, 

Telibandh, 

Raipur (CG) - 492 006 Union/workmen 


Versus 

Director, 

Telecom Project (West MP), 

1st Floor, A Block, 

GTB Complex, 

T.T. Nagar, 

Bhopal (MP) - 462 001 Management 

AWARD 

Passed on this 29th day of June, 2007 

1. The Government of India, Ministry of Labour vide 
its Notification No.L-40012/240/94-IR(DU) dated 26-02-96 
has referred the following dispute for adjudication by this 
tribunal:— 

'‘Whether the action of the management of Coaxial 
Cable Project and Department of Telecommunication 
through Divisional Engineer Coaxial Cable Project, 
Shankamagar, Raipur MP in terminating the services 
of Shri Tejram Sahare S/o Bakaram w.e.f. 31-12-90 is 
lawful and justified? If not, to what relief the workman 
is entitled to ?” 

2. Vide order dated, 26-6-07 passed on the order sheet 
of this reference proceeding, the case proceeded ex-parte 
against the workman Shri Tejram Sahare. 

3. On the next date fixed in the reference proceeding 
i.e.on 29-6-07 nobody responded for the parties. The 
aforesaid date was fixed for filing written statement by the 
management, if any. No written statement has been filed 
by the management. Under the circumstances this Tribunal 
was left with no option but to close the reference for award. 

4. It is a no evidence case. Therefore the reference 
deserves to be decided in favour of the management and 
against the workman/union. Having considered the facts 
and circumstances of the case, I am of the view that the 
parties should be directed to bear their own costs of this 
reference. 

5. In view of the above, the reference is decided in 
favour of the management and against the workman holding 
that the action of the management of Coaxial Cable Project 
and Department of Telecommunication through Divisional 
Engineer Coaxial Cable Project, Shankamagar, Raipur MP 
in terminating the services of Shri Tejram Sahare S/o 
Bakaram w.e.f. 31-12-90 is lawful and justified. Consequently 
the workman is not entitled to any relief. The parties shall 
bear their own costs of this reference. 

C. M. SINGH, Presiding Officer 
M 21 37373, 2007 

QBT.3TT. 2616.—4^13 13313 STfafwi, 1947 (1947 
33 14) 3ft 317117 # 777337 3TT^RT 
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7M3n^/3^/3W 98/05 ) 3ft 333^13 317# t, 

777337 3ft 21-8-2007 3ft 37 I 
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New Delhi, the 21st August, 2007 


S.O. 2616,—-In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CGIT/ 
LCW98/05) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure in 
the Industrial Dispute between employers in relation to 
the management of Ordnance Factory Board and their 
workman, which was received by the Central Government 
on 21-8-2007. 

[No. H 4011/3/96-1R (DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
JABALPUR 

NO.CGIT/LC/R/98/05 
Presiding Officer: Shri C. M. Singh 

The General Secretary, 

All India Ordnance Factory Para 
Medical Staff Association, 

Through General Secretary, 

Vehicle Factory Hospital, 

Jabalpur - 482001 ....Union/workmen 

Versus 

The Chairman, 

Ordnance Factory Board, 

Kolkata-700001 

and 

The General Manager, 

Vehicle Factory, 

J abalpur - 482001 ....Management 

AWARD 

Passed on this 29th day of June, 2007 

1. The Government of India, Ministry of Labour vide 
its Notification No. H 4011/3/1996-IR(DU) dated 124)9-2005 
has referred the following dispute for adjudication by this 
tribunal:— 

Whether the action of the management ofChairman, 
Ordnance Factory Board, Kolkata in withdrawing the 
night duty allowance of the Para Medical Staff in 
various Ordnance Factories, is correct and whether 
not starting Cadre Review or Gradation of those Para 
Medical Staff is correct, and whether fixation of pay 
scales of Pharmacist, Medical Assistant etc. etc. as 
per recommendations of the Fourth Pay Commission, 
as accepted by the Government of India, was correct? 
If not, to what relief the Para Medical Staff working 
in various Ordnance Factories are entitled to and 
from which date ?” 

2. Vide order dated 26-6-07 passed on the order sheet 
of this reference proceeding, the case proceeded ex-parte 


against the workmen/union. The workmen/union failed to 
put in appearance and to file their statement of claim. 
Therefore 29-6-07 was fixed for filing written statement of 
the management, if any. On this date Shri A.K. Shashi, 
Advocate, learned counsel for the management submitted 
that as the workmen/union has not filed their statement of 
claim, therefore, the management has not to file any written 
statement and on his request the reference was closed for 
award. 

3. It is a no evidence case. Therefore the reference 
deserves to be decided in favour of the management and 
against the workmen/union. Having considered the facts 
and circumstances of the case, I am of the view that the 
parties should be directed to bear their own costs of this 
reference. 

4. In view of the above, the reference is decided in 
favour of the management and against the workmen/union 
holding that the action of the management of Chairman, 
Ordnance Factory Board, Kolkata in withdrawing the night 
duty allowance of the Para Medical Staff in various 
Ordnance Factories, is correct and not starting Cadre review 
or Gradation of those Para Medical Staff is correct, and 
fixation of pay scales of Pharmacist, Medical Assistant 
etc. etc. as per recommendations of the Fourth Pay 
Commission, as accepted by the Government of India, was 
correct. Consequently the Para Medical Staff working in 
various Ordnance Factory are not entitled to any relief. 
The parties shall bear their own cost of this reference. 

C. M. SINGH, Presiding Officer 

21 sPRtT, 2007 

2617 .— 3 fRilPjcb faciK srfalwT, 1947 (1947 
*6T 14) 17 

«644>kT 

^ riqrc osfetf ^ 

WftRT t, ^ 21-8-2007 ^ RP<T 

^3?T qu 

["R- T^-42012/67/98-3#*TR (^)j 
■^4 c h srfqchiO 

New Delhi, the 21st August, 2007 

S.O. 2617.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. ) the 
Industrial Tribunal-Cum-Labour Court, Kota as shown in 
the Annexure in the Industrial Dispute between the 
employers in relation to the management of Director, 
Census Operation and their workman, which was received 
by the Central Government on 21-8-2007. 

[No. L42012/67/98-IR(DU)] 
SURENDRA SINGH, Desk Officer 
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[TOT ILRsT^ 3(ii)] 

3TF$SF*I 
i 

■anrofaT, afrgrtfro; 

dtercftd arfrodA-aft Ad Ad di<* 4 K, aro. dd- A. 
fdAd RdRd dTOF : all. TO./AAtd/-23/02 

: 10 - 5-02 

Wd ; TOd TOdTO, TOT AdTTO, df A STI^T dRIlA 
d^T-42012/67/98-31^ 3IR (A*J) lAAdT 10-4-02 

1 %/^, 3RrAd qm 10 ( 1 ) (tr) 

3ftgftfTOT fa die* 3lfAfATO, 1947 
TOd 

frUdTOg ^Jd A H-<trll<n TO?, 

7-R^T-52 TOTdft dTO-III dAzi 1 

—RT^ff arfror 

f&m;, Arto AqAid (to.) 6 A^rm^nATOgr; i 

—arorf PhA^' 

TOfAld 

rtA Aror dA ark A ufAdfa.- 4 rr. i^r. Adror 
sn?T«ff jdAror dA ark A AAdPd.- 4 At. 4. Akd 
3Rf^M^T fddTO : 7-7-07 

arfAfArfa 

•TO TOdTO, TOT TOITO, d^ AwA gRT 3TdA add 
stAtt fAridt 10-4-02 4 44 fd*d fdAd/fddTg, aftAfror 

fddTg aMfw arfdfddd, 1947 (Am d^M<w "arfdfdTO” 
A TOAPdd IdRIT ^fT^TT) dA dRI 10 ( 1 )(d) 4 aRdAd W 

^dTdTtddR<d dA TOdTdTO TOHTdd idRTT TOT t :— 

* 

"Whether the action of the Census Department 
through Director of Census Operation Rajasthan, Jaipur 
in discontinuing the services of Sh. Krishan Chand 
S/o Sh. Nand Lai Sharma w.e.f. 30-6-92 is legal and 
justified? If not, to what relief the workman is entitled and 
from what date?" 

2. TO TOdAR, TOT HAMd, 4 Advft gRT TOdfdd 
fd^T/fdcTTd -5TFRT AA TO TOte aTOFd dWd 4t 7£ddT 

fdfddcT R^r A'dnAdA Rill 


3. dldf arfddi djTOTOg dA ark A dRAd Atckka 

dR AAd A’ TO arfddAAd fdRIT TOT 114dA 3T517«lf fddtddT 
gRT <fa^K 7WH1 fd^RF TO RRdTK, df fgd4f gRT 

TORFTdT d4 #3 4kp to dRTOdTfT 4 to to fg. 15-7-91 
A 900/- R>. 31. TO> Add T R p 1 ^ c +ct fdRIT 4 fA^fdd 4H<sld> 
3dA?TAdATOt AtlTOft A 15-7-91 A 30-6-92 ddt fdRdR 
ddA d^A |TT 240 fgd A At 44 f TO ddT d4 tjA dR 
%RT 8 H d4A 30-6-92 dA dddfTOFd ^ f^Tl #lfWl 
WdT W ^ f^l f^lT TRUI 3#fcRT ^ftRdT 
efU IjehIVH tor TRTT cf ^1; ai^TR Rt W 

■q# I^rttrt ■sfVf^F aif^ilwi cfit ar^icj sfKiarf ^ twtd ti 
aid: ^ ^1 ^ F3RT ^TFTT ai^f^RT RR^ 

Add ^ TOR WHI Rtfed Adi A YdArrfqd dd agAd 

y<tM IArtt ’diAi 

4 . aisidf fdRTd^ dA AA A ddd dd ^Idld IRgd 

^Rd ^ dA 3ftddK Atot TOT t IdT ararAf PhAm^ ^rt 

arfdfTOR, 1948 dA qfAHeHT A ddA dA andTddRTT 
AA -^R AfsKT 3flSfR ^ oMpcklA dA RRTTRI dfidT t Ar ddA 

TOTfAr A TOT A AA 'oiipcffRtf dA AdlA Tdd: A toir A 
toA t, dTO4 aATfdTO dA Rlern fAA dA dAf 
armddRTT dA t Ak ri A wrf IArA apjAd ^ aAAdnA 
ti drAd fdTOR AA A wf Arr AfA did dA diAdT At 
TOtti 

5 . 3TR ddldAt toA R7I AA ddTO fJddRR drAdl-dd 
TOff dSf fddd A ddffA fwl AAt 3TdA 18-11 -06 dA TOlf 
dfdfdfd A w dRTd RT tA RTdf dd Add fddRRl wtdRT A 

TOT t, RTAdT-TO A?I fdA dffA dd TORT fTOT dfldl fdRJ TOff 

W dA AA A IdRft RdTR dd dA^ TnAdl-TO dldd ddTO 
gddTOT RRfiT dA TOT t, dT dA^ dddd A ddvddT 

TOT "t - , 3Td: 3fd TORT atk fddT "dTdT TOTdtfdcT Wcfici dA 

Adrti 

d? 7 T RSTddA dA^dt TOt, RdldeA dd ^TTd^AdT aTdvTldTd 
IdRTT TOTI TOR TOT? 9ffddT dfdfdfd A ^dl^-TR RTdf ?ATdr 
’ 'dTOi'd'dl, IArA % dd fddld ddldl dT, dA Add fddRRT 
A ^dA ft w& arfAror rtA arfAdr dA ^ A totot aid 
arfrofe to rtA Atot dA ark A dAf ddro ^drord A 
arddiiro dA t, AAt fAAA Art A arte rst srt ^tott tot 

ai^Ad dd TOd dcTOT dA Adi tl dfddRRT: dRd TOdTO, 
TOT TOTRTd, df fdeA ‘gRT TOAfdfT fdA?T/fddK dA ^At RdTR 
arfdfdf% dR dcAAr fror tott ti * 

AdAd dlddR, TOldlAm 
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2618.-^Pl4, [W, Slfafwr, 1947 (1947 

^ «TRT 17 ^ ^T^Kui if t R gMMl 

fTm Wz -$ wrr ^ % fruterf sk 

f r, a ms*? ^ 

■?piR 3T^P|cb" 3Tf*m^/?PI R-II, c£ 

T5R 84/2003 ^4T 14/2003 ) Ibfr l fcld Wl 

t, ^ ^#4 *R3>K ^ 21-8-2007 ^ 30RT 1[3TT «n | 

[7T. T^-40011/56/2002-3fnf.24R.(^), 
^ T^f-40012/192/2002 3Tr£3TR.(^7J.) ] 
fe, StfrpERT 
New Delhi, the 21st August, 2007 

S.O. 2618.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. 84/2003 
& 14/2003) Central Government Industrial Tribunal-cum- 
Labour Court, No. II, New Delhi as shown in the Annexure 
in the Industrial Dispute between the employers in relation 
to the management of Mahanagar Telephone Nigam Ltd. 
and their workmen, which was received by the Central 
Government on 21-8-2007. 

[No. L-40011/56/2002-IR (DU), 
No. L-40012/192/2002-IR (DU)] 
SURENDRA SINGH, Desk Officer 

ANNEXURE 

BEFORE THE PRESIDING OFFICER: CENTRAL 
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM- 
IABOUR COURT-H, NEWDELHI 
Presiding Officer: R. N. Rai. I.D. No. 84/2003 

I.D. No. 14/2003 

Present: Sh.N. L. Bareja —1st Party 

Smt. Leena Tuteja —2nd Party 

In the Matter of:— 

1. Shri Subhash Vaid alias Subhash, 

S/o. Late Sh. Jamman, 

R/o. 1/203, Khichripur, 

New Delhi—110091. 

2 Smt. Sushila, 

W/o. Sh. Rajesh Suneri, 

R/o. 6/218, Khichripur, 

New Delhi—110091 

Versus 

1. The Chief General Manager, 

Mahanagar Telephone Nigam Limited, 

(MTNL), Janpath, 

New Delhi. 

2 The General Manager, 

MTNL limited, Maharana Pratap, 

I.S.B.T., New Delhi. 

AWARD 

The Ministry of Labour by its letter No. L-4001 1/56/ 
2002-IR (DU) Central Government Dt. 07-05-2003 has 
referred the following point for adjudication. 

The Ministry of Labour by its letter No. 1^40012/192/ 
2002 -IR (DU) Central Government Dt. 28-01-2003 has 
referred the following point for adjudication. 


The points run as hereunder :— 

“Whether the action of the management of MlVjL 
in not granting temporary status/regularizing the 
services of Shri Subhash, Part Time workman was 
justified ? If not, to what relief the workman is 
entitled to.” 

“Whether the action of the management of Chief 
General Manager of MTNL, New Delhi in 
terminating the services of Smt. Sushila, Ex. Part 
Time worker w.e.f. 21-07-1997 is justified ? If not, 
to what other relief the workman is entitled to and 
from which date.” 

The workmen applicants have filed claim/statement. 
In the claim statement it has been stated that the claimants/ 
workmen above belong to lower strata of society.They hail 
from the category of Scheduled Caste Community. It is 
submitted that they, with a view to seek an appropriate job, 
got themselves registered with the Employment Exchange, 
Delhi, prior to the year 1992 for appointment/employment 
as sweeper. Accordingly on the basis of requisition made 
by Mahanagar Telephone Nigam Limited (MTNL for 
short), Delhi their names were sponsored for employment 
by the Employment Exchange to the management/ 
respondents for consideration/employment and in 
pursuance thereof, they were appointed as sweeper as 
casual worker by the management of the respondents on 
23-10-1992. 

That the claimants/workmen initially performed their 
duties on regular basis with the management (MTNL) at 
ISBT Office of GM/North, as casual workers from 
23-C2-1992 to December, 1993. Thereafter, after a break fiom 
January, 1994 to August, 1994, they were again engaged in 
the same capacity i.e. as Sweeper, on casual basis w.e.f. 
Sept., 1994 in the same office as mentioned hereinabove, 
and continued to perform their duties sincerely and with 
utmost dedication and devotion to the entire satisfaction 
of the supervisory staff of the respondents, wherein their 
attendance along with other casual workers was being 
marked by the Caretaker who was duly authorised by the 
management, till the year 1997. Thereafter, the services of 
some casual workers were terminated by oral orders, who 
being aggrieved were humbly advised to seek justice 
through due process of law. Meanwhile the claimants/ 
workmen herein were also being threatened by the 
appropriate authorities of the management of meeting the 
similar fate as that of the other casual workers,i.e. 
termination of their services. Though , the claiman ts herein 
continued to perform their duties, but apprehending similar 
treatment of termination of their services as that of the 
other casual workers, they as humbly advised also joined 
the other casual workers for seeking justice in regard to 
conferment of temporary status, and in pursuance thereof, 
regularisation in terms of the relevant policies, through 
due process of law, in view of the facts that during the 
period of their continuous service, they had neither been 
given any counseling nor had been given any warning 
whatsoever, at any point of time. Implying thereby that 
they have been performing their duties continuously 
without any break whatsoever, and that there has been no 
adverse report, against them, and as such, they ought to 
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have been considered for conferment of the temporary 
Status and in pursuance thereof considered for 
regularization in the Group-D post, for which they were 
eligible as they had more than requisite service to their 
credit, in terms of the scheme formulated by the management 
for grant of temporary status and regularization, which 
scheme had since been notified in the year 1989 and made 
effective w.e.f. 1-10-1989. It may worth stating here that the 
said scheme contemplated that in the event of continuous 
service of 240 days (206 days in the case of the offices 
observing 5 days a week) in a calendar year as casual 
worker, the employees become entitled for consideration 
for conferment of temporary status and thereafter for 
regularization. 

Since the claimants had worked continuously 
without any break/adverse report for more than 206 days -, 
in calendar years from the 1994 to 1996, as the office of GM 
(north), MTNL, New Delhi, where they performed their 
duties observed 5 days a week, they satisfied the 
requirements, not only of the said scheme for the grant of 
temporary status and thereafter, regularization, but also, in 
terms of the settled position of law laid down by the 
Hon’ble Apex Court and various High Courts in the country 
in this regard. 

Instead of being considered for conferment of 
temporary status and thereafter for regularization in Group- 
D posts, they were being theratened of termination of their 
services as had happened with number of other casual 
workers, whose services were terminated and that too by 
an oral order, despite the fact that the requirement of 
employing casual workers still existed, as after their 
termination, the management arbitrarily and capriciously 
employed fresh candidates namely S/Shri Dharmendra, 
Vinod, Sonu, Babu, Ajay, Shayam, Sikander, Jaipal, Naresh 
and Ms. Bobby and Bala and lot of other persons as casual 
workers from time to time, without even calling the casual 
workers whose services had been terminated. 

Apprehending the action of the management being 
arbitrary and illegal in regard to appointment of the fresh 
persons as casual workers without giving an opportunity 
to the experienced persons who had worked as casual 
workers, the claimants herein also anticipated the same 
fate on the card for them. Accordingly they as humbly 
advised joined the other casual workers, whose services 
were terminated for seeking justice through due process of 
law. 

That during the period of their service as mentioned 
herein above, they were not given any formal appointment 
orders, however they were being made payment on the 
basis of daily wages for which the claimants were made to 
affix their signatures on the register. The complete details 
of the attendance in respect of the claimants as also the 
payment (towards monthly salary) made to them from time 
to time are in the power and possession of the respondents. 
The claimants crave leave of this Hon’ble Tribunal cum 
Labour Court to call for the records of the same from the 
respondents. 

That the claimants along with 3 others similarly 
situated persons namely Sh. Ashok, Sh. Amit and Sh. Anit 
Kumar as humbly advised, approached the Hon’ble CAT, 
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Principal Bench, New Delhi for seeking justice by way of 
OA. No. 1506/1997, titled Smt. Sushila and Ors., Vs. U.O.I. 
and Ors, praying therein for quashing the illegal termination 
of the 4 other applicants, whose services had been 
terminated and for directions to the respondents to reinstate 
the said 4 applicants, as also to consider their case 
alongwith the claimant herein for grant of temporary status 
and thereafter for regularization in accordance with the 
scheme formulated in the year 1989 made effective w.e.f. 
1-10-1989, since the claimants herein and other applicants 
were fully satisfying the conditions of service for 
consideration for conferment of the temporary status as 
contemplated in the scheme, i.e. 240 days (206 days in case 
of the offices observing 5 days a week). 

It is submitted that the respondents in response to 
the aforesaid OA, did not deny the contentions of the 
claimants in regard to their appointment as casual workers 
and engagement of fresh casual workers after the 
termination of the 3 other applicants mentioned in the array 
of parties implying thereby that the facts were not disputed. 
However,after completion of the pleadings, the Hon’ble 
CAT vide order dated 16-12-1998 was pleased to dismiss 
the aforesaid OAon the technical ground of jurisdiction, 
as by then the MTNL being a society had not been notified 
by the Central Government for inclusion under Section 
14(2) of the Administrative Tribunal Act, 1985, and gave 
liberty to the claimants and others to approach the 
appropriate forum vide order dated 16-12-1998, further 
directing therein for returning the papers to the concerned 
counsel for the applicants therein, as is evident from the 
aforesaid orders dated 16-12-1998. 

That in pursuance of the aforesaid orders passed by 
the Hon’ble CAT , the claimants along with 4 others as 
humbly advised ,approached the Hon’ble High Court of 
Delhi at New Delhi for indulgence by way of Civil Writ 
Petition No .714/99, wherein the Hon’ble Court was pleased 
to issue notice to the respondents on 05-02-1999. 
Consequent upon the completion of the pleadings, and 
after hearing the arguments advanced on behalf of the 
parties, the Hon’ble High Court was pleased to observe 
that the said writ petition involved disputed questions of 
facts, which are required to be settled by the Trial/Labour 
Court. Accordingly the Hon’ble High Court was pleased 
to allow the counsel for the petitioners therein, (claimants 
workmen herein and 4 others ) to withdraw the said writ 
petition with a liberty to pursue the remedy in accordance 
with law, and in pursuance thereof the aforesaid writ 
petition was dismissed as withdrawn vide order dated 
22-2-2001. However, in the said order Shri Subhash was 
continuing in service with the respondents, which facts 
were admitted by the counsel for the respondents, was 
directed to be allowed to continue in service, and that the 
parties were also given the liberty to raise their respective 
pleas before the appropriate forum as may be deemed 
necessary vide the aforesaid order. 

It is humbly submitted that Sh. Subhash in pursuance 
of the aforesaid order is continuing in the service and is 
presently performing his duties under the overall control 
of Chaudhary Sarup Singh, Caretaker, in the office of GM 
(North) as also is the Secretary General of the Staff Union. 
However, the claimant is presently performing his dutie^ in 
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the Union Office, situated at A-28, Atul Grover Road, which 
is designated as MTNL Staff Union Office and that he is 
being made payment towards the monthly salary from the 
office of the MTNL. 

Furthermore, prior to filing of the case in the court, 
the claimants were being paid Rsl,600/- per month up to 
the year 1994, and thereafter, Rs1,500/- per month up to the 
year 1997. Whereas after filing the case in the year 1997, 
Sh. Subhash is being paid only Rsl,300/- as is evident from 
the letter dated 15-09-2001, and that too without allowing 
him to affix his signatures. It may be stated here that the 
claimant is neither being made payment at the regular scale, 
nor has he been conferred with the temporary status or for 
that matter considered for regularization , as per the 
information available to the claimant herein. 

That despite the fact that after filing of the aforesaid 
writ petition, the respondents in response to the letter 
issued by Sh. Sarup Singh , the General Secretary of the 
MTNL Staff Union had confirmed vide letter No.MTNL/ 
IRW/21(12)/WII/12 dated 03-02-1999 signed by Sh .M.L. 
Malik, Officer on Special Duty that in terms of the agreement 
with the four Federations on 16-11-1998, the existing casual 
laboures will be absorbed in MTNL on as is where is basis. 
Instructions were issued to both the CGMs to regularize Casual 
labourers /DRMs/Temporary Status Mazdoors within a period 
of 15 days, and that a feed back on the same will be obtained 
shortly. The claimant is constrained with a heavy heart to 
bring to the kind notice of the Hon’ble Tribunal/Labour Court 
that despite the fact that he had been performing his duties 
continuously without any break whatsoever, and that he is 
being paid regularly by the management, he has not been 
absorbed in MTNL on “as is where is basis” as contemplated 
in the letter dated 03-02-1999. 

That accrordingly, consequent upon the aforesaid 
order dated 22-02-2001, passed by the Hon’ble High Court, 
and in view of the letter dated 03-02-1999, issued by the 
respondents, the workmen raised an industrial dispute, by 
filing a statement of claim before the RLC (C), New Delhi by 
way of detailed representation duly receipted on 
06-07-2001. 

That however, despite concerted efforts, the said 
dispute could not be settled amicably, even after due 
deliberations and indulgence of the ALC due to the 
adamant, high handed and malafide attitude of the 
management, as they reluted the claim and allegations made 
by the claimants. Whereupon, amittedly, the appropriate 
Government (Ministry of Labour), Govt, of India, based on 
the receipt of FOC report from the office of the ALG(C), 
New Delhi has been pleased to refer the present dispute to 
this Hon’ble Tribunal cum Court for adjudicating the 
Industrial Dispute between the management and the 
workman herein. 

That the action of the management in neither 
conferring upon the claimant, the temporary status and 
thereafter, regularization in Group—D posts in accordance 
with the scheme formulated in the year 1989, nor absorbing 
the claimants in MTNL in terms of the agreement arrived at 
with the Federations on 16-11-1998 as mentioned in the 
letter dated 03-02-1999 as also not paying them the regular 
payments as admissible to him, when Sh. Subhash has 


been working continuously with the management without 
any break whatsoever, for a considerable length of time, is 
unjustified being arbitrary illegal, discriminatory, malafide 
and is in contravention of the provisions contemplated in 
the Industrial Dispute Act, 1947 apart from being violative 
of his fundamental rights as guaranteed under Article 14, 
16 & 21 of the Constitution of India. 

Further more, the action is also in violation of the 
provisions of the scheme for conferment of temporary status 
and regularization formulated in the year 1989, pursuant to 
the directions passed by the Hon’ble Apex Court, for which 
the claimants were and are fully eligible as they had satisfied 
the conditions set out therein, as also in violation of the 
agreement with the Federations arrived at on 16-11-1998 as 
confirmed in letter dated 03-02-1999. it may not be out of 
place to mention here that it is a settled proposition of law 
laid down by the Hon’ble Apex Court as well as various 
High Courts in the country that an adkoc or temporary or 
casual employee should not be replaced by another adhoc 
cnr temporary employee, but be replaced only by a regular 
employee and that, the persons already working are required 
to be given preference over the fresh employees in the 
event of requirement of appointing temporary/casual 
workers for further periods. Which precisely is the case of 
the claimants herein who, having worked for fairly long 
spell, ought to have been considered for grant of temporary 
status and thereafter for regularization in the Group—D 
post in accordance with either the scheme made effective 
in 1989 or in the alternative, in terms of the agreement arrived 
with the Federations on 16-11-1998 as stated in the letter 
dated 03-02-1999: 

That the claimants have been and are being deprived 
of their rights, not only for consideration for grant of 
temporary status/regularization, but also for preference, 
over the persons junior to them in terms of the appointment 
as casual workers for absorption in MTNL in terms of the 
agreement dated 16-11-1998 as stated in letter dated 
03-02-1999. It is humbly submitted that the claim of the 
claimants for regulrization in terms of the policy formulated 
1989 or for matter for absorption in terms of the agreement 
signed with the Federations on 16-11-1998, as 
communicated to the Secretary General vide letter dated 
03-02-1999, is justified being lawful and genuine and as 
such, the case of the claimants deserve indulgence of this 
Hon’ble Tribunal/Court to meet the ends of justice. 

Keeping in view the facts circumstances of the case 
of the claimant and the submissions made herein above, it 
is, therefore, most respectfully prayed that this Hon’ble 
Tribunal cum Labour Court may graciously be pleased to :- 

(i) Call for the entire record of the case of the 
claimant pertaining to his appointment, 
attendance and payments made to him, etc. 
from the management and after perusal of the 
same:- 

(ii) Declare that the action of the management in 
not conferring the temporary status and in 
pursuance thereof not regularizing their 
services in Group- D post, in terms of the policy 
formulated in the year 1989, made effective from 
01-10-1989, when they were fully covered by 
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the said scheme, as is the settled position of 
law laid down by the Hon’ble Apex Court and 
various High Courts in the country, or in the 
alternative. 

(iii) Direct the management/MTNL to absorb the 
claimants in terms of the agreement arrived at 
with the Federations on 16-11-1998, as 
confirmed in letter dated 03-02-1999, with all 
consequential benefits to include full back 
wages and seniority vis-a-vis the other casual 
workers appointed after the appointment of 
the claimant in service of the management as 
also other benefits as are admissible to the 
similarly situated persons. 

(iv) Any other or further relief, this Hon’ble 
Tribunal-cum-Labour Court deems fit and 
proper, may also be passed in favour of the 
claimant and against the management. 

The management has filed written statement. In the 
written statement it has been stated that the present 
reference is misconceived and without any basis and there 
has been complete non-application of mind by the 
appropriate government as such the present reference is 
liable to be rejected on this sole ground. 

That the present statement of claim is vague and 
without any basis as admittedly they have failed to place 
on record any document to establish that they were 
employed. It is submitted that there have been instances 
where MTNL has been engaging the services on daily 
wages and that too as a part time i.e. for hours daily, Safai 
Karamchari and for a limited period of time as such the 
statement of claim is liable to be rejected. 

That there is no legal subsisting right in favour of 
the claimants. They have failed to place on record to 
establish any of the statement made in the claim and as 
such also the present statement of claim is liable to be 
rejected and reference ought to be answered in negative. 

That the statement of claim is liable to be rejected 
since the same is based on forged and fabricated documents 
as they have annexed documents which alleged to have 
been issued by on Shri Sarup Singh, Garetaker in the office 
of General Manager (North -1). It is submitted that the said 
Shri Sarup Singh has no authority to issue any documents 
which have been filed before this Hon’ble Tribunal. 

It is pertinent to mention herein that the said 
Shri Sub hash in the application filed before the conciliation 
officer had filed a photocopy of the Identity Card alleged 
to have been issued which was a forged and fabricated 
document, as after verifying the record it was found that 
the Identity Card No. 15232 which was claimed to be that of 
Shri Subhash was as per the records of the answering 
management issued to one Shri Narain Singh. It is submitted 
that said Shri Subhash is not working with the answering 
management. It is further submitted that the documents 
issued by Shri Sarup Singh have been issued without any 
authority and it seems that the said Shri Sarup Singh is an 
interested party as such no reliance can be placed on the 
said document. 

It is specifically denied that the services of 
Sh. Subhash were ever requistioned by MTNL through 
Employment Exchange. It is specifically denied that his 
name was sponsored for employment by the Employment 


Exchange. The stand taken by the claimant is contrary to 
what had been taken by him in the writ petition No. 714 of 
1999 filed by the claimant in the Hon’ble High Court of Delhi 
at New Delhi. It is specifically denied that Shri Subhash was 
appointed as sweeper by the MTNL on 23-10-1992. 
Sh. Subhash be directed to produce a letter of appointment. 

It is specifically denied that the claimants were initially 
performing their duties on regular basis with MTNL from 
23-10-1992 to December, 1993 at the ISBT Office of General 
Manager (North) and thereafter were again engaged in the 
same capacity w.e.f. September, 1994. It is specifically 
denied that they were working as alleged with utmost 
dedication and devotion till the year 1997. It is denied that 
the service of some of the casual workers were terminated 
vide oral orders. It is further denied that they continued to 
work with the answering management. It is submitted that 
there is no question of giving any counseling or any 
warning whatsoever, as the claimants were engaged as 
part time sweeper on daily basis subject to availability of 
work as such the statements made in para under reply are 
without any basis. 

It is specifically denied that the workman ought to 
have been considered for conferment of the temporary 
status and thereafter regularization in Group - D post. It is 
submitted that they were riot covered by any scheme 
whatsoever as alleged in para under reply or otherwise. 
The answering management craves reference to the said 
scheme for its true purport, meaning and effect thereof. 

It is specifically denied that any fresh candidates 
were appointed as alleged in para under reply or otherwise. 
It is denied that any vacancy existed. 

It is submitted that the claimants were employed on 
casual basis, there was no question of any appointment 
letter being issued. It is specifically denied that complete 
details of attendance etc. are available with MTNL. 

Filing of the petition before the Hon’ble CAT is 
matter of record. The answering management craves a 
reference to the said petition and its reply for its true purport, 
meaning and effect thereof. 

It is submitted that since the claimants were employed 
on casual basis, there was no question of any appointment 
letter being issued. It is specifically denied that complete 
details of attendance etc. are available with MTNL. It is 
submitted that onus is on them to prove their case. 

Filing of the Civil Writ Petition No.714/99 in the Delhi 
High Court is matter of record. The orders passed therein 
are also matter of record. However, it is submitted that at 
the time of final disposal of the Writ Petition the counsel 
for Mr. Subhash had stated that Mr. Subhash was working 
with MTNL, accordingly the Hon’ble Court had directed 
that in case Mr. Subhash is working he will continue to 
work. It is submitted that after passing of the order and on 
making enquiries the answering management became aware 
of the fact that the said Sh. Subhash was not working 
where it was alleged that he was working, as such the 
directions given by the Hon’ble High Court was of no 
effect' It is specifically denied that Sh. Subhash is working 
with the answering management. It is submitted that the 
said Sh. Subhash has filed forged and fabricated documents 
which are alleged to have been issued by Shri Sarup Singh 
who has no authority whatever for issuing the said letters. 
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It Is submitted that there was no question of dispute 
being resolved amicably before the conciliation officer. The 
reference being made by the appropriate government 
pursuant to the failure of the conciliation proceedings is 
matter of record. 

It is submitted that the claimants had worked 
intermittently from time to subject to the availability and 
exigency of the work of MTNL. It is submitted that when 
the claimants were working they were working as a casual 
labour on part time basis for 4 hours a day, in any case they 
are not covered by any scheme whatsoever. It is submitted 
that the claimants were working as part time temporary 
casual worker and were working only for 4 hours a day and 
subject to availability of the work and were paid the wages 
as prevalent at the relevant time. 

That the answering respondent craves a leave of 
this Hon’ble Court to amend its reply in the event die 
claimants add, alter, amend their statement of claim. It is 
submitted that in case any new facts come to light the 
answering management also seek leave to amend its 
aforesaid reply. 

In the circumstances it is most respectfully prayed 
that the present statement of claims of the claimants be 
dismissed with costs. 

I.D.Nos. 84/2003 and 14/2003 involve common 
dispute. These are connected cases and they can be 
adjudicated by common award. The grounds of both the 
cases mentioned above are the same. So both the above 
mentioned cases are taken up together. 

The workmen applicants have filed rejoinder. In their 
rejoinder they have reiterated the averments of their claim 
statement and have denied most of the paras of the written 
statement. The management has also denied most of the 
paras of the claim statement: 

Evidence of both the parties has been taken. 

Heard argument from both the sides perused the 
papers on the record. 

From perusal of the pleadings of the parties the 
following issues arise for adjudication: 

1 . Whether the workmen have completed 240 days 
as alleged ? 

2 Whether the workmen are entitled to conferment 
of temporary status & absorption ? 

3. To what amount of back wages the workmen are 
entitled ? 

4. Relief if any? 

ISSUENO. 1 

It was submitted from the side of the workmen that 
they have continuously worked in the year 1994,1995 and 
1996. They have worked for 259 days in the year 1994,365 
days in the year 1995, 283 days in the year 1996 and 91 
days in the year 1997. So they have completed 240 days in 
the calendar year prior to the termination of their services. 
The workmen have filed certificate issued by the AGM 
(A). This certificate is photocopy but it has not been denied 
by the management. The management witness has admitted 
that these woekman were engaged as daily wagers and 
payment to them was made for the day they worked. 

The workmen have filed attendance register. The 
attendance register contains the name of S/Shri Subhash, 


Sushila, Amit and SJiri Rajesh. The photocopy of 
attendance register is B — 53 to B — 71. From the 
attendance register also it is proved that the workmen have 
performed duties for mdre than 240 days at least in the year 

1994 & 1995. The management has issued certificate 
regarding their working days. They have worked for more 
than 240 days atlcast in the 1994,1995 & 1996. 

It was submitted from the side of the management 
that the certificate issued by Sh. Sarup Singh is not correct. 
He has no authority to issue certificate. He was not 
authorized to issue certificate. Even in case the certificate 
issued by Sarup Singh is dis-believed the workmen have 
completed 240 days on the basis of the certificate issued 
by the management and the attendance register. Thus, it is 
held that the workmen have worked for more than 240 days 
atleast in the year 1994,1995 & 1996. This issue is decided 
accordingly. 

ISSUE NO. 2 

It was submitted from the side of the workmen that 
the management envolved the scheme of casual labourers 
(grant of temporary status) and regularization scheme in 
the year 1989. This scheme is applicable to the casual 
labourers employed by the MTNL. 

5. It has been provided in the scheme for conferment 
of temporary status as under:— 

(A). Vacancies in the Group - D Cadres in various 
offices of the Department of Telecommunications would 
be exclusively filled by regularization of casual labourers 
and no outsiders would be appointed to the cadre except 
in the case of appointments on compassionate grounds, 
till the absorption of all existing casual labourers fulfilling 
the eligibility conditions including the educational 
qualifications prescribed in the relevant Recruitment Rules; 

However, rugular Group - D staff rendered surplus 
for any reason will have prior claim for absorption against 
existing/future vacancies. 

In the case of illiterate Casual Labourers, the 
regularization will be considered only against those posts 
in respect of which illiteracy will not be an impediment in 
the performance of duties. 

They would be allowed age relaxation equivalent to 
the period for which they had worked continuously as 
casual labour for the purposes of the age-limits prescribed 
for appointment to the Group - D cadre, if required. 

Till regular Group - D vacancies are available to 
absorb all the casual labourers to whom this scheme is 
applicable, the casual labourers would be conferred a 
Temporary Status. 

It was submitted from the side of the workmen that 
the workmen completed 240 days work in the year 1994, 

1995 and 1996. They should atleast have been given 
temporary status in view of the scheme of 1989. 

It has been specifically mentioned in the scheme that 
all the casual labourers will be absorbed. They would be 
conferred temporary status after 240 days of working. The 
management did not confer temporary status on these 
workmen. The services of these workmen have been 
terminated illegally. 

It was further submitted that there was agreement 
between the General Secretary, Staff Union and the 
management on 03-02-1999. It was also decided that casual 
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labourers will be absorbed in MTNL on “as is where is 
basis” but the management did not absorb the workmen 
despite the memorandum dated 03-02-1999 signed by 
Sh. MX. Malik, Officer on Special Duty. The workmen 
should have been conferred the temporary status in view 
of the scheme and the memorandum referred to above. 

It was further submitted that the workmen have 
worked for more than 240 days in the year 1994,1995 & 
1996. They have not been given one month’s notice or pay 
in lieu there of and retrenchment compensation. Section 
25 F of the ID Act, 1947 is attracted as they have worked 
continuously in the year 1994,1995 & 1996 and have worked 
more than 240 days. The management has terminated their 
services illegally and arbitrarily without payment of 
retrenchment compensation. So there is no legal termination 
of their services for want of proper retrenchment 
compensation. The workmen deserve reinstatement. 

It was submitted from the side of the bank that 
reinstatement is not the only relief in all cases of illegal 
termination. Section 11A of the ID Act, 1947 provides for 
payment of compensation also. 

It was submitted from the side of the workman that 
compensation is payable in cases where an undertaking 
has become sick or it has been closed or it is in economic 
loss. It has not been established that the MTNL is in 
economic loss and it is a sick Industry. 

My attention was drawn by the Ld. Counsel of the 
workmen to 2000 LLR 523 State of.UP and Rajender Singh. 
The Hon’ble Apex Court ordered for reinstatement with 
full back wages as the services of the daily wages cleaner 
who worked for 4 years was dispensed with without 
following the procedure for retrenchment. In the instant 
case also no retrenchment compensation has been paid. 

It has been held in 1978 Lab IC 1668 that in case 
service of a wokkman is terminated illegally the normal rule 
is to reinstate him with full back wages. 

My attention was further drawn to AIR 2002 SC 
1313. The Hon’ble Supreme Court has held that daily wager 
even if serving for a short period should be reinstated. 

It was submitted from the side of the workmen that in 
the instant case Sections 25 F, G of the ID Act are attracted. 
In section 25 of the ID Act it has been provided that if a 
workmen has performed 240 days work and if the work is of 
continuous and regular nature he should be given pay in 
lieu of notice and retrenchment compensation. 

It has been held by the Hon’ble Apex Court that 
there is no cessation of service in case provisions of section 
25 F are not compiled. In the instant case no compensation 
has been paid to the workmen. 

In case a workman has worked for 240 days in a year 
and the work is of continuous and regular nature he should 
be paid retrenchment compensation. In case retrenchment 
compensation is not paid section 25 F of the ID Act is 
attracted. There is no cessation of his services. He is deemed 
continued in service in the eye of law. In case there is 
breach of section 25 F the service is continued and 
reinstatement follows as a natural consequence. 

ID Act, 1947 has been enacted to safeguard the 
interest of the workmen belonging to poor segment of 
society. It appears that legislature wanted that such 
workmen should not be harassed unnecessarily so section 
25 F, U, T arid Clause 10 of Vth Schedule have been enacted. 


The objects and reasons of ID Act, 1947 show that the 
respondent management should not be permitted to indulge 
in any unfair labour practice. The workmen should not be 
engaged for years and then they should be removed all of 
a sudden. There is provision of retrenchment compensation 
for his removal. Retrenchment compensation is for 
compensating him otherwise so that he can survive long 
interregnum of unemployment. In the instant case no 
retrenchment compensation has been paid. 

It was submitted from the side of the management 
that the Hon’ble Apex Court in2006 (4) Scale has put down 
a complete ban on regularization and reinstatement. The 
Hon’ble Apex Court has held that employment can only be 
made on the basis of procedure established in that behalf 
envisaged by the Constitution. Equality of opportunity is 
the hallmark and the Constitution enshrines affirmative 
action to ensure that unequals are not treated equals. So 
public employment should be in terms of constitutional 
scheme. 

It was further submitted that the Constitution Bench 
Judgment has afforded a right according to which the 
Government is not precluded from making temporary 
appointments or engaging workers on daily wages. 

The Hon’ble Apqx Court has not declared the 
provisions of ID Act un-constitutional. The Government 
has got no license to make always appointment of daily 
wagers and to continue them for life time. Fixed term tenure 
appointments and temporary appointments cannot be the 
rule of public employment. At the time of making temporary 
appointments Articles 14,16,21,23,226 & 309 are infringed. 
There is no constitutional mandate that the government is 
at liberty to go on giving fixed term appointments for the 
entire tenure of service of tin employee. 

No such Article of the Constitution has been pointed 
out under which the Government or Public Sector units 
can continue incessantly to give temporary and fixed term 
appointments again and again. Since fixed term 
appointments and temporary appointments are not 
governed by any constitutional scheme, such 
discrimination will amount to vicious discretion. The 
Government of Public Sector unit will go on resorting to 
the method of pick and choose policy and give temporary 
and adhoc appointments to their favorites and thus the 
principles of equality enshrined in the constitution will be 
given a go bye. Such is not the intent of the Hon’ble Apex 
Court. However, in this judgment the provisions of the ID 
Act governing 4he services of the workman have not been 
declared unconstitutional. Reinstatement is the remedy 
provided in the ID Act for breach of several provisions 
enumerated therein or for breach of service rules provided 
in various labour welfare legislations. Section 11 A of the 
ID Act stipulates that in case the Tribunal is satisfied that 
the order of discharge or dismissal was not justified, it 
may, by its award, set aside the order of discharge or 
dismissal and direct reinstatement of the workman on such 
terms and conditions, if any, as it thinks fit or give such 
other relief to the workman including the award of any 
lesser punishment in lieu of discharge or dismissal as the 
circumstance of the case- may require. According to this 
benign provision this Tribunal has the authority to set 
aside the order of discharge or dismisal and reinstate the 
workman on the tert;& and conunions as it thinks fit. 
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The Hon’ble Apex Court in 2006 (4) Scale has not 
annulled section 11-A of the ID Act and the legislature has 
authorized this Tribunal to set aside dismissal or discharge 
on its consideration and direct reinstatement. The judment 
cited by the management is not applicable in the facts and 
circumstances of the case. 

A three Judges Bench of the Hon’ble Apex Court 
has held in 1993—II—LLJ that termination of services 
affectes the livelihood of not only of the employee but also 
of the dependents. So in case of illegal termination of service 
the workman should be reinstated. 

So far as the argument of the management that the 
workmen were not selected through recruitment process 
and were not sponsored by the employment exchange in 
concerned the workmen have worked as daily wagers as 
has been admitted even by MW1 in his cross-examination, 
so selection through recruitment process or sponsoring 
from employment exchange are not material in view of the 
continuous service of the workmen in the year 1994,1995 
& 1996 and the scheme formulated in 1989. So far as the 
case of alleged forged Identity Card of Sh. Subhash is 
concerned, the management may initiate necessary 
proceedings. 

It becomes quite obvious from perusal of the scheme 
1989 that the management with a benign attitude formulated 
the scheme for conferment of temporary status and 
thereafter absorption. These workmen had already 
performed more than 240 days work in the year 1994,1995 
& 1996. So they should have been conferred temporary 
status in the 1st year of their completion of 240 days work 
i.e. in the year 1995 and thereafter they should have been 
absorbed as per their seniority, but the management has 
terminated their services illegally»and arbitrarily. In view of 
the Scheme of 1989 and the memorandum of 03-02-1999, 
the workmen deserve conferment of temporaty status in 
the year 1995 and thereafter absorption in view of the 
scheme of 1989. 

Termination of the services of the workmen is illegal 
in view of Section 25F of the ID Act, 1947 also. The workmen 
have been terminated illegally and arbitrarily without 
payment of one month’s pay in lieu of notice and 
retrenchment compensation. 

In (2006) 4 Scale (Uma Devi’s Case), the Constitution 
Bench Judgement has held that ad hoc and dialy wagers 
should be replaced by properly recruited employees. In 
view of this judgement also removal of these workmen and 
taking fresh workmen is illegal. The work of sweeping and 
cleaning is a continuous nature of work. The management 
has taken ad hoc employees after removal of these workmen. 
The workmen are entitled to conferment of temporary status 
in the year 1995 and absorption in view of the scheme of 
1989. This issue is decided accordingly. 

ISSUE NO. 3 

It was submitted by the management that payment 
of full back wages is not the natural consequence of the 
order of discharge or dismissal being set aside. It has been 
held in (2003) 6 SCC 141 that jt is incumbent upon the 
labour court to decide the quantum of back wages. 

It has been further held in this case that payment of 
back wages having discretionary element involved it is to 


be dealt with the facts and circumstances of the case. No 
definite formula can be evolved. 

It has been further held in this case that payment of 
back wages in its entirety is the statutory sanction. In (2003) 
4 SCC 27 the Hon’ble Apex Court held that in view of delay 
in raising the dispute and initiating the proceedings back 
wages need not be allowed. 

In 1978 Lab IC 1968—three Judges Bench of the 
Hon’ble Apex Court held that payment of full back wages 
is the normal rule. In case services have been illegally 
terminated either by dismissal or discharge or retrenchment, 
in such circumstance the workman is entitled to full back 
wages except to the extent he was gainfully employed 
during the enforced idleness. In the instant case the 
workman was always ready to work but he was not 
permitted on account of invalid act of the employer. 

In 2005 IV AD SC 39—three Judges Bench of the 
Hon’ble Apex Court held that reinstatement with full back 
wages is justified. 

No hard and fast rules can be laid for awarding back 
wages. It depends upon the facts and circumstances of the 
particular case. There is no straight jacket formula for 
awarding back wages. The workman have worked 
continuously for 3 years. They are not working in any 
establishment. They are manual workers. They must be 
doing some sort of work in order to sustain themselves 
and their family. 

The workmen unnecessarily raised the dispute before 
the Hon’ble CAT and before the Hon’ble Delhi High Court 
They have delayed their case. Their services were 
terminated in the year 1997’whereas they raised this dispute 
in this Tribunal/Court in the year 2003. In the facts and 
circumstances of the case the workmen are entitled to get 
15% back wages. This issue is decided accordingly. 

ISSUE NO. 4 

It has been held while deciding the other issues that 
the workmen are entitled to conferment of termporary status 
in the year 1995 and thereafter absorption. They are entitled 
to 15% back wages only. The management should reinstate 
the workmen and confer temporary status from 1995 and 
pay them 15% back wages all along. This issue is decided 
accordingly. 

The references are replied thus :— 

The action of the management of MTNL in not 
granting temporary status/regularizing the services of 
Shri Subhash, Part time workman is not justified. The 
management should reinstate the workman w.e.f. the date 
of his termination from the service along with 15% back 
wages and confer temporary status and absorb as per 
scheme within two months from the date of the publication 
of the award. 

The action of the management of Chief General 
Manager of MTNL, New Delhi in terminating the services 
of Smt. Sushila, Ex. Part Time worker w.e.f. 21-07-1997 is 
not justified. The management should reinstate the 
workman w.e.f. 21-07-1997 alongwith 15% back wages and 
confer temporary status and absorb as per scheme within 
two months from the date of the publication of the award. 

The award is given accordingly. 

Date: 16-8-07 R. N. RAI, Presiding Officer 
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New Delhi, the 21st August, 2007 

S.O. 2619.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Centra! 
Government hereby publishes the award (Ref. No. 69/2002) 
Central Government Industrial Tribunal-cum-Labour Court, 
Bhubaneswar as shown in the Annexure in the Industrial 
Dispute between the employers in relation to the 
management of Department of Telecom and their 
workman, which was received by the Central Government 
on 21-08-2007 

[No. L-40012/28/2002-IR(DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE • 

CENTRAL GOVERNMENT INDUSTERIALTRIBUNAU 
CUM-LABOUR COURT, BHUBANESWAR 
PRESENT 


AWARD 

The Government of India in the Ministry of Labour, 
in exercise of powe rs conferred by Clause (d ) of sub -section 
(1) and sub-section 2(A) of Section lO of the Industrial 
Disputes Act, 1947 (14 of 1947) have referred the following 
dispute for adjudication vide their Order No.L-40012/28/ 
2002-1R (DU), dated 06-08-2002: 

“Whether the action of the Management of Bharat 
Sanchar Nigam limited in relation Jo their Telegraph 
Office, under S.D.O., Parlakhemundi in terminating 
the services of Shri A. Appalanarsu with effect from 
9-5-2001 instead of regularizing hint is legal and 
justified? If not, what relief the workman is entitled 
to?” 

2. The shortly stated case of the workman is that he 

was initially engaged as a casual Mazdoor from 4-1-1990 to 
20-4-1992 by the Telecom Officer of BSNL to assist in the 
laying of cables for Sitaram L.l. (T) Telephone Exchange, 
Parlakbemundi. Thereafter he was engaged as an ED Agent 
substitute/Mail Carrier from 5-124994 to 6-64098 in the 
sub-post office at Parlakhemundi. When the office of D.T.O. 
(Department of Telegraph Office) was opened cm 4-12-1998 
he was again engaged against a regular vacancy of a' 
Grade-D post as a casual Mazdoor vide an order dated 
30-11 -2000 to sweep the office floors, dean the tables, public 
counters and to supply drinking water, and make delivery 
of telegrams in the town but in practice he was exclusively 
used to deliver the telegrams. It is further alleged by the 
workman that while he was doing the above work of 
delivering telegram with utmost sincerity he was terminated 
abruptly on 9-5-2001 without considering his case for 
regularization against a Grade- D post even though lie was 
doing the said work continuously since 4-12-1998. ♦ 

3. While denying the averments of the workman all 
the three O.P Managements in their joint written statement 
have contended that the alleged engagement of the 
workman in different capacities during 1990 to 9-5-2001 are 
totally false got up and stage managed and not within the 
knowledge of the Managements. In regards to the 
certificates (Exl.-l to 3) basing cm which the workman has 
built up his case it is further contended by the Management 
that these certificates having been issued by incompetent 
persons it carries no meaning at all. It is submitted further 
by the Managements that when one Subash Ch. Mohakud 
was , working as a regular Telegraph Messenger in the 
Paralakhemundi D.T.O., the alleged claim of the workman 
that he was appointed against that post during 4-12-1998 
to 9-5-2001 looks ridiculous and unbelievable for during 
the said period engagement of casual labour was strictly 
prohibited. As regards the claim of the workman for his 
regularization or illegal termination it is furt her contended 
that even if it is for-granted for a while that he was engaged 
against the above post that itself will not entail him to claim 
regularization by-passing the recruitment rules. Thus to 
put it in one word the Management have alleged that the 


Shri N.K.R. Mohapatra, 

Presiding Officer, C.G.I.T.-cum-Labour Court, 
Bhubaneswar. 

Industrial Dispute Case No. 69/2002 

Date of Passing Award—3rd August, 2007 

BETWEEN 

1. The Management of the Chief General Manager 
Telecom, Orissa Circle, BSNL, Sanchar Bhawan, 
Bhubaneswar (Orissa) - 751 022. 

2 The Management of General Manager, Telecom 
District, BSNL, Berhampur-760 001. 

3. The Management of S.D.O., Telegraph, 
Parlakhemundi, Gaj apati - 761 200. 

...1st Party-Managements; 

AND 

Their Workman, Shri A. Appalanarsu, 

. $/o. Shri Savaraya, At/Po. Sitapur, 

Gaj apati -761200 ...2nd Party-workman. 

APPEARANCE 
Shri S. Ray, D.E. (Admn.) 

O/o. GMTD, Berhampur. 

Shri A. Appalanarsu, 


...For the 1st Party- 
Management 
... For Himself the 
2nd Party-Workman. 


* 
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workman has stage-managed the entire situation by 
collecting certificates from incompetent persons and 
creating other documents filed by him in an effort to get 
into service. 

4. On the basis of the above pleadings of the parties 
the following issues were framed. 

ISSUES 

1. Whether the reference is maintainable? 

Z Whether the action of the Management, Bharat 
Sanchar Nigam Ltd., in terminating the services 
of Shri A. Appalanarsu working under the 
SDO, Telegraph, Parlakhemundi with effect from 
9-5-2001 is legal and justified? 

3. Whether the workman was entitled to be 
regularized? 

4. If not, to what relief the workman is entitled to? 

5. Besides examining himself as the sole witness the 
workman has filed certain documents marked as Ext.-l to 5. 
The Managements have also examined a sole common 
witness besides producing some registers and documents 
marked as Exts.-A to E (10 Nos.). 

FINDINGS 

Issue No. I 

6 . This issue is answered affirmatively as there is no 
evidence worth the name to take a different view. 

Issue Nos. 2, 3 & 4 

7. These issues being inter-linked, they are taken 
up together. Claiming regularization the workman has 
stated that he was in continuous employment since 1990 
till he was refused employment on 9-5-2001. In his evidence 
he claims that when Post & Telegraph Department was a 
composite establishment he had got his first engagement 
in 1990. To justify the same he has produced a certificate 
(Ext.-l) granted by a Line Inspector of Telephone 
Exchange, Parlakhemundi and counter signed by the 

S.D.O. Telegraph to the effect that he had worked as a 
daily Mazdoor in the construction work of Telephone 
lines and cables from 4-1-1990 to 20-4-1992. The evidence 
of the Management Witness shows that the above two 
persons were not the appointing authority and therefore 
the certificate Ext.-l does not inspire confidence. Besides 
when the same has been issued belatedly in 1994 and it 
not being a service certificate, no court can act upon it. A 
comparison of the same with two other certificates marked 
as Ext.-2 and Ext.-3 one granted by Sub-Divisional 
Inspector (Postal) and the other by T.M. Incharge, D.T.O., 
Parlakhemundi shows that the same are also not service 
certificates. They are found to have been issued mostly 
to show that the performance of the workman was 
satisfactory during his engagement period. Besides the 
documents marked Ext.-1 to 3 do not show that he was 
engaged continuously from 1990 till the alleged date of 


[Part II—Sec. 3(ii)J 

termination. Ext.-2 shows that he was engaged as a 
substitute E.D. Agent against a leave vacancy from 
5-12-1994 to 6-6-1998 and Ext.-3 shows that he was 
engaged as a Daily Mazdoor from 4-12-1998 to 
30-11-2000. Therefore, even if the authorities granting such 
certificates are considered competent to issue such 
certificates and these certificates are token to be the 
service certificates, these are of no use to establish the 
continuity of service of the workman uptill the alleged 
date of termination on 9-5-2001 for there is no mention in 
any of these certificates that he was engaged up till 
9-5-2001 or till the previous day. The last certificate 
(Ext.-3) shows as if the workman was engaged as a daily 
Mazdoor during 4-12-1998 to 30-11-2000 to sweep the office 
floor and other miscellaneous work including supply of 
drinking water. To prove that he was further engaged 
beyond 30-11-2000 he has produced a chart (Ext. -4) 
prepared by himself. Besides he has produced some 
Messengers Delivery report to prove that he was utilized 
as a Messenger to deliver telegram in the township of 
Parlakhemundi. The evidence of Management Witness 
shows that such type of Messenger Delivery receipts are 
never issued in the name of any person. The various 
telegrams are simply listed in the form for its delivery and 
the Messenger is to carry the list and got the signature of 
the party after its delivery. The evidence of the workman 
shows that during the relevant period one regular employee 
was in the Telephone Exchange while he was working as 
a temporary Mazdoor. According to him he used to deliver 
different telegrams to the parties as per the Messenger 
Delivery report marked Ext.-5 series. Most of these receipts 
carry the name of the workman with duty hours written 
atop of such receipts. During cross examination he admits 
to have written himself his name and duty hours in these 
documents rendering these documents unfit for 
consideration. It also gives an impression otherwise as if 
the workman was doing ail the duties of a Messenger 
while the regular Messenger was simply sitting idle which 
cannot be believed. In these premises no reliance can be 
placed either on the self designed chart (Ext.-4) prepared 
by the workman or on the documents marked Ext.-5 series 
to say that he was engaged continuously uptill the alleged 
date of refusal of employment on 9-5-2001. 

8 . The record shows that during trial the workman 
insisted for production of several documents by the 
Management. The Managements having produced 
these documents have marked these as Ext.-A to C/3. 
But none of these documents contain the name of the 
workman to suggest his engagement as a delivery 
messenger. Therefore, the claim of the workman that he 
had worked continuously for 240 days by the time he 
was refused employment without retrenchment 
compensation falls to the ground. Further more as 
regards his claim that he was given engagement against 
a regular vacancy of Group- D post, his evidence shows 
that after his termination a regular employee was posted. 
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This on the other hand suggests that on the posting of 
a regular employee the services of the workman was 
terminated, his appointment being against a temporary 
vacancy on adhoc basis. Therefore, even otherwise the 
termination of the workman can not be viewed as a case 
of retrenchment attracting Section 25-F of the Industrial 
Disputes Act accordingly it can not be said that the 
refusal of employment to workman on 9-5-2001 was bad 
under law. 

9. Now as regards the question of regularization 
of the workman it may be stated that under the law as 
stands today no person engaged on casual basis can 
have any right to claim regularization. The evidence of 
the workman shows that he was simply engaged at the 
first instance as a casual Mazdoor and thereafter against 
a temporary vacancy. The discussion made in the 
previous para shows that the workman himself has not 
been able to prove cogently that his above engagement 
was continuous. Rather his claim that he was engaged 
continuously year after year and the plea of the 
Management that the engagement of the workman at 
any point time was not within their knowledge are all 
found have been based on suppression of material facts. 
When the Management Witness claims in his evidence 
that the name of the workman finds place in a list of 
workers likely to be regularized, it itself gives an 
impression that the workman though not engaged 
continuously was engaged intermittently over a 
prolonged period. To this extent the respective stand 
taken by the parties in their pleadings suggest that 
neither party has approached the Tribunal in a clean 
hand. However when according to the Management 
Witness a list of 455 workers including the workman 
has already been prepared for their regularization it is 
held that the reference needs no further answer. As 
regards the non-implementation of the list so prepared 
it is contended by the Management Witness that 
because of a writ filed before the Hon‘ble Court by some 
left out workers, the Management is not able to act 
upon that list though prepared long since. But as there 
is nothing on record to show that the operation of the 
list has been stayed by the Hon’ble Court in the writ 
preferred by the so-called left out workers, it is perhaps 
desirable for the Management as a model employer to 
enforce the list at an early date preferably within two 
months time instead of keeping sealed the fate of the 
workman and others for an indefinite period. 

10. Accordingly the reference is answered. 

N.K.R. MOHAPATRA, Presiding Officer 
LIST OF WITNESSES EXAMINED ON BEHALF OF 
THE WORKMAN 

Workman Witness No.l—A. Appala Narsu. 

LIST OF WITNESSES EXAMINED ON BEHALF OF 
THE MANAGEMENT 

Management Witness No. 1—Padma Charan Nayak. 


LIST OF EXHIBITS ON BEHALF OF THE 2ND 
PASTY-WORKMAN 

Ext-1— Copy of the certificate granted to the workman by 
Ch. Sitaram, Line Inspector, dated 19-11-1994. 

Ext-2—Copy of the certificate dated 19-11-1998 granted to 
the workman by the S.D.E.. 

Ext-3—Copy of the certificate dated 30-11 -2000 granted to 
the workman by the T.M. In-charge, D.T.O., Parlakhemundi. 

Ext-4—Copy of the statement of the details of the 
engagement of workman. 

Ext-5—Copies of the folios indicating details of the 
telegrams distributed by the workman. 

LIST OF EXHIBITS ON BEHALF OFTHE1STPARTY 
MANAGEMENT 

Ext-A—Duty Chart Register from 4-12-1998 to 25-12-1999. 
Ext-A/1.—Duty Chart register from 1-1-2000 to31-1-2001. 
Ext-A/2.—Duty Chart register from 1 -2-2002 to 31-1-2003. 
Ext-B—Telegraph Messengers diary from 1998 to 2001. 
Ext-C—Trip register for the year 1999. 

Ext-C/1—Trip register from 10-11-1999 to4-6-2000. 

Ext-C/2—Trip register from 5-6-2000 to 22-12-2000. 

Ext-C/3—Trip register from 23-12-2000 to 25-9-2001. 

Ext-D—Copies of the statement of expenditures. 

Ext-E—Copy of letter No. 25, dated 24-12-2004 issued by 
Sh. L.K. Behera, D.E. (Telecom) (Admn.), Berhampur. 
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New Delhi, the 21st Agusut, 2007 

S.O. 2620.—-In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CGIT-2/ 
103 of 99 ) Central Government Industrial Tribunal cum 
Labour Court, No.II, Mumbai as shown in the Annexure in 
the Industrial Dispute between the employers in relation to 
the management of M/s. Richardon & Cruddas (1972) Ltd. 
and their workman, which was received by the Central 
Government on 21-08-2007. 

[No. L42012/226/98-IR(DU)3 
SURENDRA SINGH, Desk Officer 
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ANNEXUKE 

BEFORETEE CKsTRALGOVERNMENT 
ii <£ US11UAL llilBUNAL No. 2 MUMBAI 

PRESENT 

Shri A.A. LAD, Presiding Officer 
Reference No. CGIT-2/103 of 1999 
EMPLOYERS IN RELVXIONTOTIIE MANAGEMENT 
OF M/s. RICHARDSON & CRUDD.4S (1972) LIMITED 

The General Manager (IR), 

M/s. Richardson & G eddas (1972) Limited, 

Muiund Works, 

LBS Marg, Muiund (W) 

Mumbai-400080. 

AND 

THEIR WORKMEN 
The President, 

Association of Engineering Workers, 

252. Jama Colony, 

Ramnarayan Narkar Marg, 

Ghatkopar (East), 

Mumbai-400 079 


3. First party is a Public Limited Company engaged 
in heavy engineering industry of Fabrication and doing 
other allied heavy engineering industry. It is functioning 
in that area for more than 30 Years and has more than 400 
employees. It has also sister concerns at Byculla as well as 
at Chennai and Nagpur. 

4. All the employees working with first party are the 
members of the union of which President is monitoring the 
activities of the Union. It is recognized union. Management 
is trying to break the union. 

5. The workman concerned had proceeded to his 
native place on sanctioned leave. After he was to resume 
duty on 23-12-1993. However due to his own sickness and 
due to tension on account of death of his father and 
sickness of his mother, he could not resume on duty. When 
he went to resume on 01-12-1995 on duty he was not 
permitted to report saying his name was removed from the 
muster roll. According to second party Union before taking 
such action against the workman, no any provisions were 
followed by the first party of serving notice, issuing charge 
sheet, calling explanation about absenteeism and 
conducting enquiry. As action taken by first party was 
arbitrary, require to quash and set aside with direction to 
first party to take him in the employment. 


APPEARANCES 

for the Employer : Mr. S.Z. Chowdhary, . 

Advocate 

For the Workmen : Mr. V, T. Mirajkaf, 

Advocate 

Mumbai, Dated 18th July, 2007 
Ref. CGIT-2/103 of 1999 
AWARD PART 51 

1. Matrix of the facts as culled out form the reference 
are as under :— 

The Government oflndia, Ministry of Labour by its 
Order No. L-42012/226/98/iR (DU) dated 16/20-4-1999 in 
exercise of the powers conferred by clause (d) of sub¬ 
section (1) and sub-section 2(A) of Section 10 of the 
Industrial Disputes Act. 1947 have referred the following 
dispute to this Tribunal for adjudication : 

"Whether the action of the management of M/s. 

Richardson & Cruddas (1972)” Ltd., Muiund Plant, 

Mumbai-400 080 in terminating the services of Shri 

Brij Bibari Rat is legal and justified? If not, to what 

relief the workman is entitled? 4 ’ 

2. Claim statement is filed at Bx-8 by the President of 
the Union making out case that, concerned workman joined 
first party as a Helper and worked for 16 years. He was 
dismissed on 0.1 -12-1995. That lime his salary was 
Rs./ Os}, - pm, 1 ie was active member of Union. His entire 
service record was clean and unblemished and he was very 
much punctual in his attendance during his employment. 


6 . This is objected by first party by filing written 
statement at Ex-10 contending that, concerned 'workman 
remained absent without intimation and sanction of leave. 
He willfully remained absent and did not report on duty. 
Even he did not attend the enquiry which constrainged 
Inquiry Officer to proceed with the enquiry exparte and 
given findings. Since opportunity was given and it is not 
explained as to why second party workman abandoned the 
job, gave scope to the first party to presume concerned 
workman voluntarily abandoned the job and left it since 
not interested. So it is submitted that, demand of Union to 
take concerned workman in employment has no meaning 
and request to reject the reference. 

7. In view of ab$ve pleadings my learned 
Predecessor framed issues at Ex-11. Out of them issue Nos. 
1 & 2 were treated as preliminary issues and while passing 
Part-I award which is not challenged by anybody, this 
Fribunal observed enquiry not fair and proper and findings 
perverse. By passing order dt. 29-12-2001, my Predecessor 
also directed first party to justify its action. As a result of 
that, now following issues arises which are answered 
against it. 

Issues Findings 

3. Whether the action of the No. 

management in terminating 

the service of Brij Bihari Rai 
is legal and justified ? 

4. If not, to what relief the workman As per 

is entitled ? Order. 
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REASONS 

Issues Nos 3 & 4 :— 

8 . In this round, first day was supposed to justify 
its action of termination which is taken on admitted position 
of absenteeism of second party from 23-12-1993 onwards 
till he reported on duty i.e. on 1-12-1995. On that first party 
examined R.G. Satam at Ex-28 by filing an affidavit in lieu of 
examination-in-chief who narrated all story in what way 
second party proceeded on leave, what efforts were made 
to intimate second party about charge sheet and notice 
and how inquiry proceeded ex-parte. In the cross this 
witness admits that, concerned workman was on sanctioned 
leave from 24-11-1993. It is also admitted that, the reason 
given by concerned workman that he want to visit his native 
place. It is also matter of record that, he reported on duty 
on 1-12-1995 but was not accepted in the employment. It is 
suggested by the concerned workman that after his 
absenteeism from the sanctioned leave he lost his mother 
and then his father and was shocked by these deaths. He 
received mental shock of the death of parents and in that 
twin of his brother at native place also expired. All this 
scenario of family tragedy did not permit him to report on 
duty mentally vis-a-vis as a social obligation. It is also 
matter of record that, no any correspondence was sent by 
concerned workman on that and explaining all those to 
first party. It is also matter of record that, steps taken by 
the first party about absenteeism of concerned workman 
regarding period after sanctioned leave, of issuing notice, 
sending charge-sheet, calling concerned workman to 
explain and conducting inquiry ex-parte is also not 
challenged. Beside that, second party had led evidence at 
Ex-37 in lieu of his examination in chief and filed original 
death certificate of his mother and father. He has also filed 
two prescriptions given by Dr. Sinha of 1995. In the cross 
he admits that, he was member of union when he was 
terminated. He also said that, his name was in pannel of 
representatives of the Union. However he did not participate 
in any discussions of union. He admits that, he cannot 
produce death certificate of twin of his brothers. He also 
stated that, he cannot produce case papers of his parents. 
He also admits that, his brother was at native place and 
looking after parents. He admits that, there is a joint family. 
He also admits that, his father was of 70 years old and 
mother was also of advanced age. He also admits that, he 
did not communicate first party to consider his stay at 
native palce on account of sickness of his parents. He 
admits that, he brought the case papers and certificate 
given by Dr. Sinha while reporting on duty. All this reveals 
that, concerned workman did not intimate about his 
sickness or about extension of his leave. Even he has not 
made any effort in keeping contact with first party. It is not 
his case that, address of his native place was on the record 
of first party and first party was supposed to communicate 
any development at his residential address of his native 
place. It is also matter of record that, he straight-away 


reported fof duty on 1-12-1995 after two years without 
intimating first party about absenteeism and reason behind 
it. Even death certificates produced of parents were not 
communicated to first party at the relevant time to invite 
sympathy of the first party on its decision and regarding 
death of his parents to create soft comer. It is also matter 
of record that, he did not produce any evidence on death 
of twin of his brother. 

9. From all this it became matter of record that, 
concerned workman remained absent unauthorisedly from 
23-12-1993 till 1-12-1995 that is about two years. It is also 
clear that, he was on sanctioned leave from 21-11-1993 to 
22-12*1993. It* is also matter of record that concerned 
workman hail from Bihar and to reach Mumbai from Bihar it 
takes 36 hours journey. One has to consider all that coupled 
with his status, who was working as a Helper and who lost 
his parents which is not disputed. It is also matter of record 
that, whatever steps taken by first party about his 
absenteeism after sanctioned leave were not brought into 
the notice of concerned workman. It also revels that, no 
any single correspondence was served on concerned 
workman about the step taken by first party of framing 
charges, holding enquiry and taking decision of dismissal 
in the form of removing name from the muster-roll. All this 
reveals that, the steps which are taken by the first party of 
issuing charge sheet, holding an enquiry and taking 
findings from Inquiry Officer which was admittedly an ex- 
parte, all were done in the absence of the concerned 
workman and without his knowledge. If at all he might 
have been served with notice regarding charge of 
unauthorised absenteeism, he would have good 
opportunity to communicate death of his parents. If we 
considered death extracts of the parents which are not 
disputed by first party and which are in original form, reveals 
that, his mother died on 31-3-1994 and his father on 
6-10-1994. That means both died within a gap of seven 
months and definitely such a death might have affected on 
the concerned workman and if he is affected, it is not 
abnormal and one has to consider it in that spirit. When he 
lost parents within gap of 7 months, definitely it might 
have affected on him and he might be not in a postion to 
communicate it to first party. That means, concerned 
workman was having good reason to remain absent beyond 
sanctioned leave and that is justified by two original death 
certificates of his parents. And other two papers produced 
with affidavit Ex-37 without any supporting evidence 
reveals that, he was visiting doctor on 5-1-95 and 1-12-95. 
We have to see whether there was reason for concerned 
workman to remian absent and these papers produced with 
affidavit Ex-37 in some manner justifies his absenteeism 
though it was unauthorised. But decision taken by first 
party in initiating equiry without involving concerned 
workman and observing him guilty of unauthorised 
absenteeism is not at all supported by any reasons and it 
appears it is chosen evidence. It is not also case of the first 
party that, it tried to serve notice on concerned workman 
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by sending it to place and tried to intimate regarding enquiry 
by approaching him at native place. When all these things 
are not followed by thsee first party which is rather a well 
organised corporate body which is facilitated with all types 
of communication cannot sit upon its own judgment and 
take decision as taken in the instant case. So definitely 
treating unauthorised absenteeism of concerned workman 
of abandonment of job is not just and proper. 

10. It is a matter of record that, concerned workman 
did not work for first party from 23-12-1993 to 
01-12-1995.Then he raised dispute which is sent here for 
adjudication after submitting failure report by the competent 
authority, where he succeded in showing that, he was 
having reason to remain absent though it was not 
sanctioned by first party. But decision was taken by first 
party behind his back which is not just and proper. So I 
conclude that, first party must consider the claim of the 
concerned workman in its employment. Besides, age of the 
concerned workman i.e. 49 years required to consider. This 
is not age of retirement or sitting idle in house. Beside first 
party is functioning and discharging its activities as it was 
doing when concerned workman was removed from its 
roaster roll. So all this leads me to conclude that, conecemed 
workman must be considered by first party as its employee 
from 01-12-1995 and take him in the employment within 
three months and go on paying his wages from the date of 
absorbing him in the employment./Concerned workman 
cannot claim back wages prior to period of his absorption, 
newly taken by the first party. Hence the order: 

ORDER 

1. Reference is partly allowed. 

2. First party to absorb second party workman 
Shri Brij Bihari Ramparas Rai as Helper on 
the post on which he was working in its 
muster roll, within three months from this 
order and gp on paying his monthly salary 
for that post. 

3. The prayer of the second party to give 
ancillary reliefs of back wages and 
continuity of service is rejected with no 
order as to cost. 

Dated 18-07-2007 A A LAD, Presiding Officer 

21 S-FFRf, 2007 
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New Delhi, the 21st August, 2007 

S.O. 2621. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. CGIT-2/ 
58 of 2000 ) Central Government Industrial Tribunal-cum- 
Labour Court, No. II, Mumbai as shown in the Annexure in 
the Industrial Dispute between the employers in relation to 
the management of Department of Telecom and their 
workman, which was received by the Central Government 
on 21-08-2007. 

[No. Lr40012/114/2000-IR(DU)] 
SURENDRA SINGH, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 
TRIBUNAL NO. 2, MUMBAI 

PRESENT 

AA. Lad, Presiding Officer 
Reference No. CGIT-2/58 of2000 

EMPLOYFAR S IN RELATION TO THE MANAGEMENT 
OF BHARAT SANCHAR NIGAM LIMITED 

The Chief General Manager 
Telecom Factory 
Bharat Sanchar Nigam Ltd. 

Deonar 

Mumbai-400088 

AND 

THEIR WORKMEN 
The President 

Rashtriya Telecom Employees’ & Workers’ Union 
D—63, Sarith Vishwakarma-Nagar, 

Mulund(W), 

Mumbai-400080 

APPEARANCES 

For The Employer : Mr. B. M. Masurkar 
Advocate. 

For The Workman : Mr. M. V. Palkar 
Advocate. 

Mumbai, the 6th July,2007 
AWARD PART—II 

The facts of the reference are as under::— 

1. The Government of India, Ministry of Labour, by 
itsorder No. L-40012/114/2000[IR(DU)j dated 21-06-2000 
in exercise of the powers conferred by clause (d) of sub¬ 
section (1) and sub-section 2(A) of Section 10 of the 
Industrial Disputes Act, 1947 have referred the following 
dispute to this Tribunal for adjudication. 

"Whether the action of the management of Bharat 
Sanchar Nigam Ltd. Mumbai in terminating the 
services of Shri R. R. Gawade is justified? If not, to 
what reliefthe workman is entitled ?” 
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2. By filing the Statement of Claim at Ex-6, the 
concerned workman and General Secretary of the Rastriya 
Telecom Employees & workers Union, sumit that, enquirty 
conducted against concerned Workman i.e. R. R. Gawde 
was not conducted by following principles of natural justice. 
No opportunity was given to the concerned workman to 
attend the enquiry. His duties about 60% were manual 
nature and 40% were clerical. He was appointed as Planner 
Grade-I Staff No. 104792. Then he was promoted and 
designated as a Planner Grade-I. Though he was designated 
as Planner-I, he was having no authority to appoint 
anybody or to remove anybody. He had no power to 
sanction anybody's leave and had no.authority to initiate 
any disciplinary action against any of the workman. He 
had no authority to sign any Bank account on behalf of the 
first party and had no authority to withdraw the amount for 
first party. He was not Constituted Attorney of the first 

, party. His principal duties were of technical and operational 
in nature and there was no even a stint of supervisory 
duties as far as his duties were concerned. He was working 
as per the instructions received by him from his superiors. 
False allegations were leveled against him. Farce of enquiry 
was made by the first party. Enquiry Officer was bias. At 
that particular time Apex Court treated first party not an 
Industry’. So employee did not attend inquiry. Later, Apex 
Court decided otherwise and observed first party is an 
’Industry’. The findings given by the inquiry officer are 
perverse. The punishment of 'compulsory retirement* of 
the concerned workman is nothing but terminating his 
employment at the age of 41 years as retirement age with 
the first party is upto 60 years. So it is submitted that, 
action taken by first party in retiring the concerned workman 
by order dated 15-03-2000 is nothing but terminating him 
from the employment and said require to set aside with the 
direction to reinstate him with benefits of back wages and 
continuity of services. 

3. This prayer is disputed by the first party by filing 
reply at Ex-8 stating and contending that, reference is not 
tenable as subject matter of the reference,’ compulsory 
retirement' does not fall within the purview of Section 
under which the Competent Authority sent the reference 
for adjudication. It was not the termination. It is contended 
that, subject matter of the refernce 'compulsory retirement' 
does not fall under the definition of Termination'. This 
Tribunal has no jurisdiction to give verdict on compulsory 
retirement. Besides this, it is contended that, charge sheet 
was served on concerned workman. Full opportunity was 
given to concerned workman Gawade to participate in the 
enquiry. Inquiry Officer was having foundation to give 
finding against the concerned workman. Even the 
punishment awarded by the Inquiry Officer of termination 
was reviewed by the Appellate Authority and leniency 
was shown. In the appeal, second party was permitted to 
retire by which he got all retirement benefits i.e. gratuity, 
pension, provident fund etc. If at all, he would have been 
terminated, he could not have got those benefits and as 


such relief was given to the concerned workman by asking 
him to retire compulsorily. 

4. He committed serious offence like commission 
of misconduct which is of very serious nature. Said charge 
was levelled and proved against him. Though opportunity 
was given but he did not utilize it and did not participate in 
the inquiry. As decision to retire concerned workman, 
Gawade was taken after conducting enquiry, now said 
workman, Gawade cannot challege it as subject matter of 
'compulsory retirement’does not fall with in the jurisdiction 
of this Tribunal. Reference is sent presuming that concerned 
workman is terminated. Actually said punishment of 
termination was reviewed by Appellate Authority and he 
was compulsorily retired instead of termination. In fact 
decision of the first party is of compulsory retirement ought 
to have been challenged by the concerned workman. Since 
the punishment of termination does not subsist, reference 
sent under that guise be rejected as Tribunal cannot travel 
beyound subject matter of 'termination' and give verdict 
on compulsory retirement. 

5. In view of above pleadings, my Learned 
Predecessor framed issues at Ex-13. In first round i.e. while 
passing Part—I award, issue of fairness of enquiry and 
perversity of findings alongwith preliminary objection raised 
of delay and latches while making reference are decided on 
16-05-2006 holding enquiry not fair and proper and findings 
perverse. In the same order, first party was asked to prove 
the charges and justify its action of removal of concerned 
workman from the employment. As a result of that remaining 
following issues are now taken for consideration which are 
answered against each of them:— 

Issues Findings 

(iv) Whether the Rashtriya Telecom 
Employees and Workers Union 
has locus to represent 

ShriR.R. Gawde? Yes 

(v) Whether Shri R. R. Gawde was 

compulsory retired by way of 
punishment for misconduct? Yes 

(vi) Whether the action of the 
- management of Bharat 

Sanchar Nigam Ltd., Mumbai 

in terminating the services of 

Shri R. R. Gawde under the guise 

of compulsory retirement is legal 

and proper? Though 

legal but 
not proper 

(vii) What relief the workman is 

entitled to ? As per order 

below. 
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REASONS 

Issue No: 4: 

6 . This issue is regarding status of the union who 
espouses the demand of the concerned workman to 
reinstate him alleging that, he was wrongly and illegally 
removed from the employment. This represntation of the 
union is challenged by first party saying that, said union 
has no locus standi to espouse the case of the concerned 
workman and on that count reference does not survive. 

7. As far as this question is concerned, except 
pleading, no evidence is led by first party to show that this 
union has no locus standi to espouse the case of concerned 
workman. Even it is not argued by the first party though it 
submitted its written arguments at Ex-57. In the written 
arguments submitted at Ex-57 evidence led by the first 
party's witnesses are reproduced on the charges levelled 
against the second party and concentrated to show how 
its action was justifiable. As stated above except taking 
contentions in the written statement, nothing is stated by 
the first party about the status of the union and its 
disqualification. As per the provisions of Industrial 
Disputes Act, such dispute can be raised in the guise of 
any dispute or difference between employers and 
employers, between employers and workman, or between 
workman and workman which is connected with the 
employment or non-employment or the terms of employment 
or with condition of labour or any person. As per Section 
2k of Industrial Disputes Act, dispute of concerned 
workman regarding his removal definitely fall under 
category of dispute about his employment and such a 
dispute can be raised or espoused by such individual 
workman or any Trade union of workman of which such a 
workman is a member. As per Section 9c of Industrial 
Disputes Act. Here it is not case of first party that, union is 
not a trade union and concerned workamn is not a member 
of it. On the contrary it is admitted position that concerned 
workman is Prsident of the Union. So in my considered 
view the quarrel raised by the first party regarding status 
of the union and making out case that it has no locus 
standi to espouse the case has no meaning. So I observe 
that, the said union has locus standi to represent concerned 
workman Gawde, involved in the reference. 

Issue No. 5: 

& Shri Gawade, concerned workman was served a 
charge sheet. He was asked to face the enquiry. Charge of 
leaving work place on and often and disturbing the 
disciplinary rules are levelled against concerned workman. 
Admittedly concerned workman did not participate in the 
enquiry and enquiry proceeded exparte. Relying on the 
evidence Inquiry Officer observed concerned workman 
guilty of the charges and relying on that disciplinary 
authority took decision of removal from employment of 
concerned workman by way of punishment. Again if we 


turn to Section 2A of Industrial Disputes Act which reads 
like this: 

[ Dismissal etc. of an individual workman to be 
deemed to be an industrial dispute—Where any employer 
discharges, dismisses, retrenches or otherewise terminates 
the services of an individual workman, any dispute or 
difference between that workman and his employer 
connected with, or arising out of, such discharge, dismissal, 
retrenchment or termination shall be deemed to be an 
industrial dispute notwithstanding that no other workman 
nor any union of workman is a party to the dispute.] 

9. As far as this provision is concerned, we find as 
per it, if an employer discharges, dismisses, retrenches or 
otherwise terminates the service of individual workman, 
any dispute or difference between workman and his 
employer connected with said shall be deemed as an 
"industrial dispute". Here removal from the services is a 
sort of termination of the individual from the employment. 
First party compulsorily retired Gawade, concerned 
workman which terminate the employment of second party 
with first party and this order of the first party squarely fall 
under Section 2A which second party can espouse 
individually or with the help of union about his employment. 
So I am of the opinion that, compulsory retirement is a 
punishment. Moreover if we considered the age of 
concerned workman who was of 48 years when 
compulsorily retired from the employment, where age 60 is 
the retirement age, require to be treated as termination of 
services. By termination, employment comes to an end. 
Likewise by "compulsory retirement" the employment 
comes to an end. So in my considered view, in this case 
"compulsory retirement” is nothing more than termination. 
And on the contrary it is the termination of the second 
party from the employment of first party. Accordingly I 
answer this issue to that effect. 

Issue No. 6 & 7:—~ 

10. Relying on the finding given by Inquiry Officer 
who observed second party guilty of the charges, 
punishment of "compulsory retirement" was given to the 
concerned workman which is nothing but termination. 
According to second party, said punishment is harsh and 
not proper. Whereas case of the first party is that, no other 
punishment can be given to the employee of this type 
against whom charges of leaving workplace often, charge 
of interfering in the day to day security matters and not 
maintaining decorum are levelled against concerned 
workman and proved. 

11. As stated above enquiry was proceeded exparte 
and even by passing part-I award this court observed 
enquiry was not fair and proper and vis-a-vis findings were 
perverse. Said order was challenged by first party before 
Honble Bombay High Court which was heard by Single 
Bench and then by Divisional Bench observing first party 
can challenge all that on the final order of this Court. 
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12 In the second round of litigation, first party led 
evidence by examining its witness Sidique at Ex. 47, Chavan 
at Ex. 48, Birw^tkar at Ex. 49 and by examining Suresh 
Vidhwan at Ex^52 where as second party examined only 
concerned workman, Raj a ram Gawade Ex. 54. 

13. It is pertinent to note that, all four witnesses of 
first party described how concerned workman was 
behaving in the workplace and how his attitude was and 
how many times he was warned. Even they stated that, 
said workman was using telephone without permission and 
was talking with third person. They also alleged that, he 
was arrested by Police for not discharging proper duties 
being a security person and he was penalized to give bond 
of good behaviour. Even they made out case that, he was 
leaving workplace on and often and was not maintaining 
discipline in the workplace. They reply given by concerned 
workman that, once he utilised telephone that too on 
account of sickness of his wife. But it is pertinent to note 
that, no any eivdence is led by concerned workman on that 
point to establish that, he utilised phone with out 
permission due to emergency i.e. due to sickness of his 
wife. He admits that, he has not produced medical evidence 
on that point. Even he admits that, he was prosecuted and 
was ordered to give bond of good behaviour to maintain 
'peace law and order'. Even he admits that, he lodged number 
of complaints with his superiors with intention to bring 
into notice about irregularities in the establishment of the 
first party. As far as various complaints filed by the 
concerned workman is concerned about so called 
irregularities in the-establishment of first party management 
is concerned, we have nothing to do with it. But he admits 
that, he did all that. Moreover he admits that, once he left 
the workplace and utilized telephone. It is fact that there is 
no direct evidence about nature of talk which second party 
did duting that period and even it is not expected what sort 
of talk might have done as it cannot made available unless 
tape of such talk is produced. Besides question arises how 
much authentication will be to such type of tape to read in 
the evidence? However fact is that, there were some 
allegations and those were proved against concerned 
workman since he admits it. 

14. In that scenario, it is to be noted that, second 
party was working in the Security department .which is 
rather important and highly concerned with security. It is 
fact that, he was union leader and he himself invited number 
of angers from the management side due to his behaviour 
and conduct. The record and proceedings reveal that, he 
was very well versed with writing and making complaints. 
Besides he was union leader and not a simple labourer. Still 
he remained absent in the enquiry. He gave no reason as to 
why he did not face the enquiry and I think by selecting 
the move 'not to attend the enquiry' was the decision of the 
concerned workman to take dis-advantage in saying that, 
enquiry was conducted exparte and so charges are not 
aproved against him and as a result of it management cannot 
take action. On the contrary evidence led reveals that, 
charge of leaving place on and often, charge of using phone 


unauthorisedly are established though not proved that he 
was doing that on and often as claimed by the first party. 
The fact is that, he found leaving place and using telephone. 
No doubt as observed above, the nature of talk took place 
between second party and the person to whom he 
telephone is not on record which does not lead to conclude 
that, second party has disclosed the secret. But at the 
same time, possibility of disclosing secret by using such 
phone cannot be ruled out. 

15. So all these reveals that, charge levelled against 
concerned workman are proved of charges leaving work 
place and using telephone unauthorisedly. Though it was 
a single event proved by the first party, it does not mean 
that, said offence is not committed by conecerned workman. 
All these reveal that, charges are proved but not as 
expected take to such type of action of removal from the 
employment. 

16. On these grounds, first party decided to 
compulsorily retire concerned workman from the 
employment. As observed, compulsory retirement is 
nothing but bringing end to the employment of said 
workman and it has no other meaning that of termination of 
employment. 

17. It is matter of record that, concerned workman is 
of 48 years age when asked to retire compulsorily. He was 
asked to retire on 15-03-2000. Every illegal act has 
proportionate punishment upto it's credibility. Looking to 
the nature of charges levelled and looking to the charges 
proved, I am of the opinion that, punishment of compulsory 
retirement is harsh one. At the same time first party is public 
undertaking. The employee working there must be cautious 
and careful while discharging their duty. Every misconduct 
has proportionate punishment and that analogy must be 
applied to the case of concerned workman against whom 
what charges are proved.' 

18. So if we considered all this coupled with case 
made out by both, I conclude that, punishment of 
compulsory retirement is harsh one and as a result of it first 
party must reinstate him but in different department without 
giving any benefit of backwages and continuity of service 
from the date of compulsory retirement till he is taken in 
employment. Hence the order:— . 

ORDER 

1. Reference is partly allowed. 

2 Order of punishment of compulsory retirement is 
quashed and set aside directing first party to take 
concerned workman, Shri R. R. Gawade in its 
employment but in different department by fresh 
appointment within three months of this order. 

3. Conemed workman is only entitled for continuity 
of service for pension purpose but not backwages 
attached to his previous post with no order as to 
cost. 

Date: 06-07-2007 

A A. LAD, Presiding Officer 
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New Delhi, the 21st August, 2007 

S.O. 2622. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 182/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. U12012/563/1998-1R (B-I)] 

AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 182/2004 

[Principal Labour Court CG1D No. 281/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Kolanginathan : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management : M/s. K. S. Sundar, 

Advocates 


AWARD 

The Central Government * Ministry of Labour vide 
Order No. L-12012/563/98-IR(B-I) dated 26-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 281/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 182/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri R. Kolanginathan, wait list No. 520 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at -Asaveerankudikadu 
branch from 02-01-1981. The Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
die Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Asaveerankudikadu ADB branch. He was called for an 
interview by a Committee appointed by Respondent/Bank 
in this regard. But, they have not informed the result of 
interview and also with regard to appointment. But, the 
Petitioner was informed orally to join at the branch where he 
initially worked as a class IV employee. From 02-01-1981, 
the Petitioner has been working as a temporary messenger 
and some time performing work in other branches also. 
While working on temporary basis in Asaveerankudikadu 
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branch, another advertisement by the Respondent/Bank was 
made regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been Regularising according to their 
whims and fancies. The respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 


seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 520 in waitlist 
of Zonal Office, Trichys. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under Category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 
212 temporary employees were appointed and since the 
Petitioner was wait listed at 520 he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
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temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not. apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

s 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rales of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 520 for restoring the wait list of 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
fiirther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary e'mployees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
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have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last comej—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause.1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex. W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex. M 10 in this case. Those candidates 
under Ex. M10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to When the wait list Ex. M10 was prepared, but it is mentioned 
in Ex. M10 that it was prepared based on the settlement 
dated 17-11-87, 27-10-88 and 9-1-91 which are marked as 


Ex.Ml, M3 and M4 respectively. But, when MW1 has spoken 
about the settlements, he deposed that settlement.dated 
27-10-88 was not included in the Madras circle since the 
High Court order is there, but he has not produced any 
document in support of the so called non-inclusion except 
his bald statement. Further, according to MW1 wait list 
under Ex. M10 was prepared on 2-5-92 but there is no 
pleading in the Counter Statement with regard to this wait 
list. Further the Hon’ble High Court has held in its order 
dated 23-7-99 in W.P. No. 7872 of 1991, which is marked as 
an exhibit, in which it is stated that ‘it is clear that the 1987 
settlement was concerned with the temporary class IV 
employees who were paid scale wages as per Bipartite 
Settlement while the 1988 settlement dealt with daily wager 
in Class IV category who were paid wages daily on mutual 
agreemenCbasis. In such circumstances, as rightly 
contended the Respondent are not justified and combined 
the list of candidates covered under 1987 settlement and 
1988 settlement since they formed two distinct and separate 
classes and they cannot treat one class and their action 
undoubtedly amounts to violation of Article 14 of 
Constitution of India.’ Further, the averment of MW1 and 
the statements in Counter Statement are contrary to the 
above and it is nothing but a desperate attempt to wriggle 
out the illegality committed or perpetrated by the 
Respondent/Bank by combing equals with unequals. It is 
further contended on behalf of the Petitioner that as per 
deposition of MW1 wait list under Ex.MlO comprises of 
both messengerial and non-messengerial candidates. While 
the temporary employees Were appointed after due process 
of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not in conformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to Have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document.. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
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has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross¬ 


examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners havp completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25 B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
'actually worked under the employer ’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 5Q years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, Jhe 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
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Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911IXJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement fs binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II.LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration. " 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 


proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB JC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 

. Even though the Tribunal cannot go beyond the order of 
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reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to End out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAGNATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties. ” 
He also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. ‘ 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 


exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PLARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
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should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in silch matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWAN1 KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” .Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 


temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person 
who accepts an engagement either temporary or casual in 
nature is not aware of his employment. He accepts the 
employment with open eyes. It may be true that he is not in 
a position to bargain —not at arms length since he might 
have been searching for some employment so as to eke out 
his livelihood and accepts whatever he gets. But on that 
ground alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got empioyed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
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for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation wcmld not arise.” Further 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court Las held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by. the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to. preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 


at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners can.not now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri R. Kolanchinathan 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T.L Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

) 

W9 Nil Xerox copy of the service certificate 

issued by Asaveerankudikadu Branch. 

W10 ' 15-9-85 Xerox copy of the service certificate 
issued by Asaveerankudikadu Branch. 

Wll NQ Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Nil Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95- 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
f post—V. Muralikannan. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W16 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W17 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 


W18 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W19 

Feb. 2005 

> Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle.* 

W20 

1302-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W2 2 

6907-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

0907-92 

Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of In^ia Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

070206 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. 

Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy Of the settlement. 

M? 

27-10-88 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

NQ 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.O. 2623.-—In pursuance of Section f7 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 15/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/290/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRreUNAIXTJM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 15/2004 

[Principal Labour Court CGID No. 16/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri M.Sundararaj : I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner ; Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management ; v M/s. K. S. Sundar, 

Advocates 

AWARD 

1: The Central Government Ministry of labour, vide 
Order No. M2012/290/98-IR (B-I) dated 01-02-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its'file as CGID No. 16/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 15/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Sundararaj, wait list No. 227 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tiruppur Main branch 
from 31 August, 1982. During 1985-86 the Petitioner was 
orally informed that his services were no more required. 
The non-employment of the Petitioner and others became 
subject matter before Supreme Court in the form of Writ 
Petition filed by State Bank Employees’ Union in Writ 
Petition No. 542/87 which was taken by the Supreme Court. 
The Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of Tiruppur 
Main branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 31-08-1982, the Petitioner has been 
working as a temporary messenger and some times 
performing work in other branches also. While working as 
such, another advertisement by the Respondent/Bank 
was made regarding casual workers who were reported to 
be in service during the same period. While the Petitioner 
was working at Tiruppur OSB branch, the Manager of the 
branch informed the Petitioner orally on 31-3-1997 that his 
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services are not required any more and he need not attend 
the office from 1-4-1997. Hence, the Petitioner raised a 
dispute with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred to this 
Tribunal for adjudication. Though reference was sent to 
this Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt. f o reconsider the reference and the 
Petitioner requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated as of 
no consequence, since according to the Respondent/Bank, 
it engaged the Petitioner only in temporary services after 
the settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments,deave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits, 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorpt ion does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, Respondent/Bank 
engaged the temporary employees for performance of 
duties as messenger and such engagements were prevailing 
from the year 1970 onwards. Such of those employees who 
are claiming permanent absorption and when their case 


was espoused by State Bank of India Staff Federation which 
resulted in five settlements dated 17-11-1987,16-07-1988, 
07-10-1988,9-1-1991 and 30-7-1996. The said settlements 
became subject matter of conciliation proceedings and 
minutes were drawn under Section 18(3) of I.D. Act. In 
terms thereof, the Petitioner was considered for permanent 
appointment as per his eligibility along with similarly placed 
other temporary employees and the Petitioner was wait 
listed as candidate No. 227 in waitlist of Zonal Office, 
Coimbatore. So far 211 wait listed temporary candidates, 
out of 705 waitlisted temporary employees, were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 
211 temporary employees were appointed and since the 
Petitioner was wait listed at 227 he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays td dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons. 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by. the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, lhe Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 227 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 
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(ii) “To what relief the Petitioner is entitled?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542(Civil) of 1987, the. Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to lime and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondenl/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25 F applies but for all cases of 
retrenchment Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Exs. W2, W3 and W8 as 
well as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals With categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization'of ‘A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or ‘first come—last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to pefeons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
Of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 in 
this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex.MlO was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MWI has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MWI wait list under Ex. Ml0 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. M10 comparises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not in conformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Courtorder in WMP No. 11932/91 in W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondenl/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the lime of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engage'* in leave vacancy was used as a device to take and it constitutes post reference period and hence evidence 
them out of the principal clause 2 (oo) of the l.D. Act, 1947. of Respondent/Bank has no application to the Petitioner s 

Though the Petitioner’s work in the Respondent/Bank is case. The Petitioners have completed the service of 

continuous and though the Petitioner has performed the 240 days and more in a continuous period of 12 calendar 

duties continuously which is still in existence, the months as enshrined under Section 25B and 25F of the 

categorisation as such is not valid and the provisions of Industrial Disputes Act, therefore, their retrenchment from 
Sastry Award are also violated. Further, the representative service is illegal and against the mandatory provisions of 

of the Petitioner relied on the rulings reported in 1985 4 Section 25 and therefore, they are deemed to be in 

SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA continuous service of the Respondent/Bank and they are 
AND OTHERS wherein the Supreme Court has held that entitled to the benefits under the provisions of l.D. Act. It 

"to employ workm en as badliescasuals or temporaries , is further contended on behalf of the Petitioner that though 
and to continue them as such for many years with the some of the Petitioners in the connected I.Ds have not 
object of depriving them of the status and privileges of completed 240 days, since the Respondent/Bank has not 

permanent workmen is illegal. ” Learned representative taken into consideration and not included the Sundays 

further contended that Ex.M 10 wait list has not been and paid holidays as days on which the Petitioners have 

prepared in accordance with principle of seniority in the actually worked and hence, they have also completed 240 

legal sense, since the selected candidates with longest days in a period of 12 calendar months. He also relied on 

service should have priority over those who joined the the rulings reported in 1985 II LLJ 539 WORKMEN OF 

service later and therefore, the wait list under Ex. M10 which AMERICAN EXPRESS INTERNATIONAL BANKING 

has been drawn up is contrary to law and also bad in law. CORPORATION Vs. MANAGEMENT OF AMERICAN 

Thus, the Respondent/Bank has not acted in accordance EXPRESS INTERNATIONAL BANKING CORPORATION 

with the law and the spirit of the settlement, but in utter wherein the Supreme Court has held that “the expression 

violation and in breach of it. Though clause 2(e) of Ex. M4 ‘actually worked under the employer ' cannot mean that 

stales that candidates found suitable for permanent those days only when the workmen worked with hammer, 

appointment will be offered appointment against existing/ sickle or pen but must necessarily comprehend all those 

future vacancy anywhere in module or circle and in case, a days during which they were in the employment of the 

candidate fails to accept the offer of appointment or posting employer and for which he had been paid wages either 

within the prescribed period, he will be deemed to have under express or implied contract of service or by 

refused it and the name shall stand deleted from the compulsion of statute, standing ordefs etc. It is further, 

respective panel and he shall have no further claim for argued that call letters produced by the Petitioner will 

being considered for permanent appointment in the bank. clearly prove that the Respondent/Bank has conducted 

The Respondent/Bank has not produced any document to ' the interview and selected the temporary employees who 
show how he has arrived at the seniority and till date, it is have reported to have submitted their application for 

a mystery as to who that senior was and there is no absorption as per the bank’s circular and therefore, their 

documentary evidence in support of the averment and also retrenchment is illegal. In all these cases, the Petitioners 

for the averment of MW1. Therefore, the termination of the were in employment as sub staff in early 1980s but were 

Petitioner who was in regular service of the Respondent/ denied further engagement on account of settlements/ 

Bank is arbitrary, mala fide and illegal and the Respondent/ lapsing of wait lists and out of these Petitioners some of 

Bank has not acted in accordance with the terms of them have completed 240 days and more in a continuous 

settlement on absorption of temporary employees. Though period of 12 calendar months and they are in age group of 

the Respondent/Bank has produced Ex. M6 which alleged 40 to 50 years and for no fault of theirs, they find themselves 

to be a copy of minutes of conciliation proceedings dated stranded in life midstream. They have also not gainfully 

9-6-75 before Regional Labour Commissioner (Central), employed. In such circumstances, this Tribunal has to pass 

Hyderabad, it is neither a 18(3) settlement nor 12(3) an award in their favour, 

settlement as claimed hy the Respondent/Bank which says 

only with regard to modification of Ex. Ml to M4 made in 10. But, as against this, the learned senior counsel 

terms of Ex. M6. Though the Respondent/Bank produced for the Respondent/Bank contended that the reference 

Ex. M7 and M l 1 interim orders passed by High Court of made by the Government itself is not maintainable in view 

Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased of the facts and circumstances of the case. The Petitioner 

to have any relevance when the main writ has been disposed in this case and the Petitioners in the connected disputes 

of in the year 1999 and therefore, they do not have any were not in continuous service. Hence, the question of 

bearing in the case of the Petitioner. Further, though the regular appointment/absorption does not arise at all and 

Respondent/Management has examined two witnesses, the their engagement was not authorised. Further, the 

deposition of management witnesses during the cross- Petitioners are estopped from making claim as they had 

examination had become apparent that they have no accepted the settlements drawn under the provisions of 

personal knowledge about the settlements which are marked Section 18(1) and 18(3) of the ID. Act, in lieu of the 

as Ex. Ml to M5. Above all, though the Respondent/Bank provisions of law and implemented by the Respondent/ 

has referred to voluntary retirement scheme. In the Bank and the claim of the Petitioners are not bona fide and 

Respondent/Bank it was implemented only in the year 2001 are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union wilt be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that " there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 


application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable . ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the P etitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. 1 find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he V 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V.VIJEESH wherein the Supreme Court has 
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held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584 SYNDICATE BANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that, it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 1 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was riot eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
One unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 

. “So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned, But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non- 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is hot arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, If the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment* 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to .jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPALCOUNOL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs, S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
v?ait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, 1 find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner * WW1 Sri M.Sundararaj 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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W2 

20-04-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 

24434-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

014)5-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

204)8-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

154B-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

19-07-83 

Xerox copy of the service certificate 
issued by Tiruppur Branch. 

W10 

Nil 

Xerox copy of the termination notice 
issued by Tiruppur Branch. 

Wll 

14X5-95 

Xerox copy of the servicve certificate 
issued by Tiruppur Branch. 

W12 

Nil 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W13 

Nil 

Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95. 

W14 

064)3-97 

Xerox copy of the call letter from Madurai 
Zonal Office for interview of messenger 
post—V. Muralikannan. 

W15 

064B-97 

Xerox copy of the call letter from 
Madurai Zonal Office for interview of 
messenger post—K. Subburaj. 

W16 

06-03-97 

Xerox copy of the call letter Trom 
Madurai Zonal Office for interview of 
messenger post—J. Velmurugan. 

W17 

174)3-97 

Xerox copy of the service particulars— 

J. Velmurugan. 

W18 

264)3-97 

Xerox copy of the letter advising 


selection of part time Menial—G. Pandi. 


W19 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W22 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messesnger staff. 

W23 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-024)6 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

94)1-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Na 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 


3677 GI/07—16 
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W.3TT. 2624.—Slfafwi, 1947 (1947 
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[TT. T^T-12Q12/568/1998-3Tl|31R(^-I) ] 
3RT4 3lferd 

New Delhi, the 21st August, 2007 

S.O. 2624.— In pursuance of Section 1 7 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 185/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 24-8-2007. 

[No. L-12012/568/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jyaraman, Presiding Officer 
Industrial Dispute No. 185/2004 

[Principal Labour Court CG1D No. 286/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri S. Pitchaimuthu : I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 

State Bank of India, Region-1 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/568/98-IR (B-I) dated 26-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 286/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 185/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S. Pitchaimuthu wait list No. 399 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

' 3. The allegations of the Petitioner in the Claim 

Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre in 
State Bank of India and he Was given appointment as 
messenger after an interview and medical examination. He 
was appointed on temporary basis at Kulithalai branch 
from August, 1984. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Kulithalai 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From August, 1984 the Petitioner has 
been Working as a temporary messenger and some time 
performing work in other branches also. While working on 
temporary basis in Kulithalai branch, another advertisement 
by the Respondent/Bank was made regarding casual 
workers who were reported to be in service during the 
same period. While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-1997 that his services are not required any more and 
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he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 399 in waitlist 
of Zonal Office, Trichy. So far 212 waitlisted temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that waitlist 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 waitlisted candidates, 
212 temporary employees were appointed and since the 
Petitioner was waitlisted at 399, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner, The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country.-The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was 
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engaged. It is also not correct to say that the Petitioner 
was discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the waitlist drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai waitlist of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by* 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selectiotf of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
that India Staff Federation were under Section 18(1) of the 
Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights, 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are 

(i) “Whether the demand of the Petitioner in Wait 

List No. 399 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(u) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Resporident/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
coritinuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore# they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held .that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. M1 and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of‘last come—first go’ or ‘first 
come—last go* and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex.Ml0 was 
prepared, but it is mentioned in Ex.MlO that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry-wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not in conformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their-appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. " Learned representative 
further contended that Ex.MlO wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it arid the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge hbout the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
'actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were riot in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the gctive assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that ‘ ‘settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 


will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at.on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot, be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned cQunsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with frill back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAGNATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is no t mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, 1 find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept.in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VIJEESH wherein the Supreme Court 


has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Govt, service 
in an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank v preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992*LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given-without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of ah ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISOC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular. 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as' to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner Has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore* the claim 
is to be dismissed with costs. - 

15, Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, 1 it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the s^me would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in GDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. ‘ 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by hi m 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri S. Pitchaimuthu 
WW2 Sri V. S. Ekambaram 

For the Respondent MW 1 Sri C. Mariappan 
MW2SriT. L Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all. Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the ad vertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 

Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 06-07-84 Xerox copy of the letter from 

Respondent/Bank to Petitioner calling 
for interview.. 

W10 NOD Xerox copy of theservice certifiacate 

issued by Kulittalai branch. 

WU Nfl Xerox copy of the service particulars of 
Petitioner. 

W12 Ml Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W13 Nil Xerox copy of the Vol. Ill Reference book 

on Staff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Mural ikannan. 

W15 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W16 064)3-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W17 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W18 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 


W19 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W22 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
. messenger staff. 

W23 09-07-92 Xerox copy of the min utes of the Biparti te 

meeting. 

W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07-024)6 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W 26 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-7-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 9-06-95 Xerox copy of the minutes of conciliat ion 

proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 104)7-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Trichy 
Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289'and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.O. 2625. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 184/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-l2012/566/1998-IR (B-I)] 

AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CIJM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 184/2004 

[Principal Labour Court CG ID No. 284/99] 

(In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri A. Palaniappan : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I 
Trichi rapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar 

Advocates 


1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/566/98-IR (B-I) dated 26-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 284/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and counter statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
T.D. No. 284/2004. 

’2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri A. Palaniappan wait list No. 240 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Gass IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis atNellikuppam branch from 
1981. The Petitioner was orally informed that his services 
were no more required. The non-employment of the 
Petitioner and others became subject-matter before Supreme 
Court in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which was 
taken up by the Supreme Court. The Respondent/Bank, in 
addition to its counter, filed a copy of settlement under 
Section 18(1) reached between management of State Bank 
of India and All India State Bank of India Staff Federation 
and the settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment after 
1985-86 were classified in the settlement was under 
consideration once again and they classified the workmen 
under three categories namely A, B and C. Though the 
classification was unreasonable, the Respondent/Bank 
brought to the notice of the Petitioner about the interview 
to be held through advertisements. The Petitioner also 
submitted his application in the prescribed format through 
Branch Manager of the Nellikuppara branch. He was called 
for an interview by a Committee appointed by Respondent/ 
Bank in this regard. But, they have not informed the result 
of interview and also with regard to appointment. But, the 
Petitioner was informed orally to join at the branch where 
he initially worked as a class IV employee. From 1981 the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Nellikuppim branch, another 
advertisement by the Respondent/Bank was made 
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regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 


Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,1607-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for perraanentappointment as per his eligibility along with 
similarly placed pther temporary employees and the 
Petitioner was wait listed as candidate No. 240 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the lepgth of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise Upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 240 he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
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to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies up to 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 240 for restoring the wait list of 


temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) ‘To what relief the Petitioner is entitled?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it-before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of th e Respondent/Bank 
and hi is been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected c ases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the hank after 
31-3 -1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
Anther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They farther contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid! and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question o-f Petitioner 
working for 240 days does not arise at all. Further, they 




lm ii—’3(ii>] 


7039 


*TKcT 15, 2007/*RTS; 24, 1929 


have invoked the relevant provisions of Chapter V-A of the when MW1 has spoken about the settlements, he deposed 

I.D. Act and it is preposterous to contend that the Petitioner that settlement dated 27-10-88 was not included in the Madras 

has no valid and enforceable right for appointment as circle since the High Court order is there, but he has not 

Sections 25G and 25H are very much applicable' to the produced any document in support of the so called non- 

Petitioners who are retrenched messengers and are eligible inclusion except his bald statement. Further, according to 

to be reinstated. Learned representative for the Petitioner MW1 wait list under Ex. M10 was prepared on 2-5-92 but 

contended that in 1996 LAB & IC2248 CENTRAL B/VNK there is no pleading in the Counter Statement with regard 

OF INDIA Vs. S. SATYAM AND OTHERS the Supreme to this wait list. Further the Hon’ble High Court has held in 

Court has held that Chapter V-A of the I.D. Act provid mg its order dated 23-7-99 in W.P.No.7872 of 1991, which is 

for retrenchment is not enacted only for the benefit of the marked as an exhibit, in which it is stated that ‘it is clear 

workmen to whom Section 25F applies but for all cases of that the 1987 settlement was concerned with the temporary 

retrenchment. Therefore, the application of Section 25H class IV employees who were paid scale wages as per 

cannot be restricted only to one category of retrenched Bipartite Settlement while the 1988 settlement dealt with 


workmen. Therefore, the contention of the Respondent/' 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as we?l 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is'marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex.W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 in 
this case. Those candidates under Ex. M10 were found 
suitable foT appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex.MlO was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on thesettlement dated 17-1L-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 andM4 respectively. But, 


daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates^ date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
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vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though die Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid arid the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCO 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the banlc 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management hasexamined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 


v personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The "Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.Ds Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 IIIXJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
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Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance-of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
Were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement, 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 


proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at. by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with , the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM Jill A HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
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reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does qot 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A- SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication, • 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
•.Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
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exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA .AND 
OTHERS Vs. K.V.VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right qf appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
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should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at.the time of his appointment; (d) his record of service 
vuce his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because, 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts; He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non- 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 


temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seifiors and retaining juniors.” Though in Oris 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days thin the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that ‘ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
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for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered inio between the Respondent/Bank and Federation, 


at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners canitot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the.Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN. Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri A. Paianiappan 
WW2 Sri V. S. Ekambararo 

For the Respondent MW1 SriC. Mariappan 
MW2SriT. L Selvaraj 
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Documents Marked 

Ex. No. Date Description 

W1 01-08*88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. ’ 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 Nil Xerox copy of the service particulars of 
Petitioner in Nellikuppam Branch. 

W10 07-07-97 Xerox copy of the statement showing 

number of days the Petitioner worked in 
Nellikuppan branch. 

Wll Nfl Xerox copy of the administrative 

guidelines in reference book on staff 
i. matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

I 

W12 Nil Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 


W16 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W17 26-03-97 Xerox copy of the letter advisting 

selection of part time Menial—G. Pandi. 

W18 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 1302-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W22 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W23 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-7-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 9-06-95 Xerox copy of the minutes of conciliation 

proceedings. 

M7 28-5-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-5-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-7-99 Xerox copy of the order of Supreme Court 

in SLP No. 3082/99. 

M10 Nfl Xerox copy of the wait list of Trichy 

Module. 

4 

Mil 25-10-99 Xerox copy of the.order passed in CMP 
No 16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.0. 2626. —In pursuauice of Section 1 7 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 11/ 
2004) of the Central Governme nt Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between tlhe management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/323/1998-IR(B-I)] 
AJ AY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBEJNALATJM-L4BOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K, JAYARAMAN, Presiding Officer 
Industrial Dispute No. 11/2004 

[Principal Labour Court CGID No. 12/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14of T947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri P. Sivanandam : I Panty/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner ; Sri V. S. F.kamh:iram j 

Authorised Representative. 

For the Management : M/s. K. S. Suridar, Advocates 

AWARD 

The Central Government, Ministry ot Labour vide 
Order No. L-12012/323/98-IR (B-i) dated 01-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and .the said Laboui r Court has taken 


the dispute on its file as CGID No. 12/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
LD.No. 11/2004. 

2. The Schedule mentioned in that order is as 

follows: 

“Whether the demand of the workman 
Shri P. Sivanandham, wait list No. 271 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Bhavani branch on 
1-2-79. During 1985-86 the Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Bhavani 
He was called for an interview by a Committee appointed 
by Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard to 
appointment. But, the Petitioner was informed orally to 
join at the branch where he initially worked as a class IV 
employee. From 01-02-79 the Petitioner has been working 
as a temporary messenger and some time performing work 
in other branches also. While working as such, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working at Bhavani branch, the Manager of the branch 
informed the Petitioner orally on 31-3-1997 that his services 
are not required any more and he need not attend the 
office from 1-4-97. Hence, the Petitioner raised a dispute 
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with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Hank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent©ank before the conciliation'officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the l.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D, Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11 -1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of l.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 271 in waitlist 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days' and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of705 wait listed candidates, 211 temporary 
employees were appointed and since the Petitioner was 
wait listed at 271, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank . 
and this Tribunal has no jurisdiction to entertain such plea. 

It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 

It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, tlje Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the^ Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 271 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(if) “To what relief the Petitioner is entitled?” 
Point No, 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter waspending in^ftfrit Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branche^offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Section 25 G and 25 H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 


contended thatin 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination will 
clearly show how the bank has given a raw deal to,the 
Petitioner from, the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into 'A, 
B and C\ butthis categorization of‘A, B & C is quite opposed 
to the doctrine of ‘last come—first go’ or ‘first come— last 
go’ and therefore, the categorization in Clause 1 is illegal. 
Clause 1 (a) of Ex.Ml provides an opportunity to persons 
who were engaged on casual basis and allowed to work in 
leave/casual vacancies of messengers, farashes, cash coolies, 
water boys, sweepers etc. for absorption along with the other 
eligible categories of temporary employees is not valid. Further, 
engaging casuals to do messengerial work is in 
contravention of the guidelines mentioned in Reference Book 
•on Staff matters, copy of which is marked a$Ex.W8. Further, 
the appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of casual? 
along with the eligible categories is not valid. Therefore, these ' 
persons who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the bank 
service. Those casuals were given more beneficial treatment in 
the matter of arriving at qualifying service for interview and 
selection. But, temporary employees have not been informed 
about this amendment which includes casuals affecting their 
interest and chance. Further, as per instructions jn Ex. W2. four 
types of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait fist for each 
module asper Ex. M10 in this case. Those candidates under Ex. 
M10 were found suitable for appointment as messengers and 
sweepers. Even MW 1 is unable to say as to when the wait list 
Ex. M10 was prepared, but it is mentioned in Ex. M10 that it was 
prepared based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not produced 
any document in support of the so called non-inclusion except 
his bald statement. Further, according to MW1 wait 
list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 


to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991; which is 
marked as an exhibit, in which it is stated that ‘it fs clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates- covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 oFConstitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to. wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait fist under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not iriconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared asper instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, if is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It i> further contended on 
befialf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
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continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. " Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex, M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 


days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer' cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend, all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
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Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same . To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that "there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that "settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority pnion has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 


which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC 469 NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that {he settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JlLLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ’’ It further held that “ the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
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the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NAFHAN ORIENT PAPER M1ULS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties,” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonablemaimer.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 


acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘ in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC584SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the Learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of waitlist was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in .1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
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since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in -each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1 ASH WAN1 KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity,” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 


the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
hut only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made-permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for- 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed witji costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that ‘‘ it is not as if, the person whe 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It'may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently.'By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules." 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 





7054 


[Part II— Sec 3(ii)j 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not .arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL* SUJANPUR 
VS. SURINDER KUMAR, the Supreme Cou rt has held that 
it is not disputed that the appointment ofth e Respondent 
was not in sanctioned post. Being a ‘Stans’ within the 
meaning of Article 12 of the Constitution .of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in \ violation of 
constitutional scheme enshrined under Articles! 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STAVTS AGRO 
INDUSTRIES DEVELOPMENT CORPORATIOl V Vs. S.G 
PANDEY wherein the Supreme Court has held tl iat “only 
because an employee had worked for more than 2'40 days 
of service by that itself would not confer any legal 1 right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having iteg ard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view -of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned ccoin sel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular Vacancy or sanctioned post, title 
Petitioner is not entitled to claim regularisation of his sei vie e. 
Further, when they have not been questioned the fiv e 
settlements entered into between the Respondent/] Bam k 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they ar.e not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour autho rities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. I Jnder 
such circumstances, after expiry of the period ment: ioned 
in the settlements which were subsequently amend* »d by 
settlements, the Petitioners cannot now question < iither 
the preparation of wait list or number allotted to them. I Jnder 
such circumstances, it cannot be questioned b v the 
Petitioner. 3 

17. I find much force in the contention of the le ;amed 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many alleg ations 
with regard to preparation of wait list and also settle ments 
entered into between the Respondent/Bank and Fedei ration, 
at the time of reference, they have not question* sd the 
settlement nor the number allotted to each individua’ 1 in the 
wait list. Further, the Petitioners have not question ted the 
settlement and they have not alleged that settleme nt was 
not a bona fide in nature or it has been arrived at on a account 
of mala fide, misrepresentation, fraud or even corruj rtion or 
other inducements. Under such circumstances, I f ind the 


Petitioners cannot now question the settlements at this 
■ stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard, to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner fs not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, 1 find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and 1 pronounced by me in the open court on this 
day the 31st January, 2007.) * 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri P. Sivanandam 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 
Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
> regarding absorption of daily wagers in 

Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 11-09-79 Xerox copy of the service certificate 
issued by Bhavani Branch. 

W10 11438-80 Xerox copy of the service certificate 

Bhavani Branch. 

Wll 304)9-97 Xerox copy of the service certificate 
issued by Bhavani Branch. 

W12 31-12-95 Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondebt/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W13 Nil Xerox copy of the Vol. Ill of Reference 
book on staff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from 

Maduri zonal office for interview of 
messenger post—V. Muralikannan. 

W15 06413-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—K. subburaj. 

W16 06-03-97 Xerox copy of the call letter from Maduri 

zonal office for interview of messenger 
post—J. Velmurugan. 

W17 17-03-97 Xerox copy of the service particulars - 

J. Velmurugan. 

W18 26-03-97 Xerox copy of the letter advising 

selection of part time Menial 1 —G. Pandi. 

W19 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 


W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 3 95 of Madurai Circle. 

W21 13-02-95 Xerox copy of the Madurai Module 

circular letter about Engaging temporary 
employees from the panel of wait list. 

W22 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W23 094)7-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07432436 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9431-91 Xerox copy of the settlement. 

M5 30437-96 Xerox copy of the settlement. 

M6 9436-95 Xerox copy of the minutes of conciliation 

proceedings. 

M7 28435-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15435-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 104)7-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Coimbatore 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.O. 2627. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 75/ 
2004) of the Central Government Industrial Tribunal -Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. Lrl20l2/474/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Sbri K. Jyaraman, Presiding Officer 
Industrial Dispute No. 75/2004 

[Principal Labour Court CGID No. 182/99] 

(In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri D.- R. Kuppusamy : I Party/Petitioner 

AND 

The Assistant General Manager,; II Party/Management 
State Bank of India, 

Z. O. Madurai 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative. 

For the Management : Mr. D. Mukundan, Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/474/98-IR (B-I) dated 12-03-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 182/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and counter statement respectively. 
After the constitution of thjs-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
LD. No. 75/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri D. R. Kuppusamy, wait list No. 411 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

~3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cad re in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Usilampatti branch from 
01-11-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/8.7 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Usilampatti branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 01-11-80 the Petitioner 
has been working as a temporary messenger and some 
time performing work in other branches also. While working 
on temporary basis in Usilampatti branch, another 
advertisement by the Respondent/Bairk was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25 G & 
25H of the I. D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
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Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 411 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates;, out of 492 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of492 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 411, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 

It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 

It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstanoes, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 411 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
Ihe year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
farther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
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contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment, is not enacted only for the benefit of 
the workmen to whom Section 25 F applied but for all cases 
of retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex. M10 in this case. Those candidates 
under Ex. M10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex. M10 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MWI 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex. M10 was prepared on 2-5-92 but, 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 


its order dated 23-7-99 in W-P-No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994, 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P, No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997*98 held at Chennai and Madurai 
and only during the year 2003-the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondeni/Bank is 
continuous and though the Petitioner has performed the 
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duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as 'badliescasuals or temporaries 
and to continue thertv as such for many years with the 
object of deprivingjhem of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case o£the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 


as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LU 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AM ERI CAN EXPRES S 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
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exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AT. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in th§ absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LI J 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of die establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. "It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P, 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment . Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 


was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469 NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and othe]r 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ’’ Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be sajd 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment' 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material bepre it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ”.It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
thePetitioner to find out the exact nature of dispute instead 
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of refusing to answer the reference on merits. ” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VLJEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 


existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SOC584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of waitlist was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PLARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised,' we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
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additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the Question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still born baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS Vs. STATE OF BIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein 


the Rajasthan High Court has held that “Under 
Section 25G of the I.D. Act retrenchment procedure 
following principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that ‘ ‘it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with op*en eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that * ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation fiirthermore, 
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is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that die appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17, I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 


stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri D. R. Kuppusamy 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri M. Perumal 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08*88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines Issued by Respondent/Bank 
forimplementation of Ex. Ml. 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 204)8*91 Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 


W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 13-02-95 Xerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W22 09-11-92 Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
> messenger staff. 

W23 09-07-92 Xerox copy of the minutes of the 

Bipartite meeting. 


W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 


W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 


W8 h® Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 22-08-88 Xerox copy of the service certificate 
issued by Usilampatti branch. 

W10 19-0597 Xerox copy of the service certificate 

issued by Usilampatti branch. 

Wll hfi Xerox copy of the attendance register. 

W12 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondebt/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W13 Nil Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-95. 

W14 06-03-97 Xerox copy of the call letter from 
Madurai zonal office For interview of 
messenger post—V. Muralikannan. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—K. Subburaj. 

W16 06433-97 Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—J. Velmurugan. 

W17 174)397 Xerox copy of the service particulars - J. 

Velmurugan. 

W18 264)397 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W19 31-0397 Xerox copy of the appointment order to 
Sri G. Pandi. 


W25 074)2-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16437-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 3007-96 Xerox copy of the settlement. 

M6 94)6-95 Xerox copy of the minutes of conciliation 
proceedings, 

M7 284)5-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in OP. 

No. 2787/97 of High Court of Orissa. 

M9 10477-99 Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Madurai 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No.16289 and 16290/99 in W.A. 
No. 1893/99. 


M77QW7—21 
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[U ^-12012/562/1998-3^31R(^-I)] 
3T^PT <JHK, 3Tf^=bl<l 
New Delhi, the 21st August, 2007 

S.O. 2628.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 18/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/562/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 181/2004 

[Principal Labour Court CGID No. 280/99] 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri M. Perumal : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar, Advocates 

AWARD 

L The Central Governments Ministry of Labour, 
vide Order No. L-12012/562/98-IR (B-I) dated 26-04-1999 
has referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
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the dispute on its file as CGID No. 280/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 181/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Perumal, wait list No. 276 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Gass IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Pondicherry Main branch 
from 26-12-1981. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. The 
Petitioner also submitted his application in the prescribed 
format through Branch Manager of the Pondicherry Main 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed orally to 
join at the branch where he initially worked as a class IV 
employee. From 26-12-1981, the Petitioner has been working 
as a temporary messenger and some times performing work 
in other branches also. While working on temporary basis 
in Pondicherry Main branch, another advertisement by the 
Respondent/Bank was made regarding casual workers who 
were reported to be in service during the same period. While 
the Petitioner was working at as such, the Manager of the 
branch informed the Petitioner orally on 31-3-97 that his 
services are not required any more and he need not attend 
the office from 1-4-97. Hence, the Petitioner raised a dispute 
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with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. ThedPetitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D, Act.'The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. ■ 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the' 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
. employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 276 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the'length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 276, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) £ct, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such pica. 
It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it .is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank- Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 276 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 
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(ii) “To what relief the Petitioner is entitled?” 

PointNo.1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed if before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
farther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
ED. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. MI and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into * A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have not 
been informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per instructions 
in Ex.W2 four types of waiting lists have to be prepared. But 
the Respondent/Bank has alleged to have prepared only 
one wait list for each module as per Ex. M 10 in this case. 
Those candidates under Ex. M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. M10 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1 -91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement Further, according to 
MW1 wait list under Ex. M10 was prepared Oh 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
ArticlS 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended -on behalf of the Petitioner that as 
per deposition of MW 1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instiuctions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No/11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of Hie principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC201H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘bailies casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service lateir and therefore, the wait list under Ex. MIG which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being,considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex.'M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the-- cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year- 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid 'holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘ actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. • 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appoinlment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned dpwn in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is bindjjig on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LLJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all worktnen of the establishment, 
even those who belong to the minority union which had 
objected to the sapie. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliatipn proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. " Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
' among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in thq establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ” It further held that ‘'the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VIJEESH wherein the Supreme Court has 


held that ‘ The only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied cm the rulings reported in 
1997 6SOC584SYNDICATE BANK&ORS. Vs^SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed Against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
V1DYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D. Act retrenchment procedure 
following principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent-in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is contiritfed for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that ‘ ‘it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 
appointee .... It has to be clarified that merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
ofpurported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPALCOUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.G 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned postk for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent. /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri M. Perumal 

WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions fn 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 25-06-82 Xerox copy of the service certificate 
issued by Pondicherry Branch. 

W10 06-12*83 Xerox copy of the service certificate 
issued by Pondicherry Branch. 

Wll 03-11-92 Xerox copy of the service certificate 
issued by Vanur Branch. 

W12 12-03-93 Xerox copy of the service certificate 
issued by Vanur Branch, 

W13 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by respondent/bank 
regarding recruitment to subordinate 
care & service conditions. 

W14 Nil Xerox copy ofVol. Ill of Reference book 

on Staff matters upto 31-12-95. 

W15 0603-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—V. Muralikannan, 

W16 0603-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—-K. Subburaj, 

W17 0603-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 

W18 1703-97 Xerox copy of the service particulars - J. 

Velmurugan. 

W19 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 


W20 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W21 

Feb.2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W22 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about engaging temporary 
employees from the panel of wait list. 

W23 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W24 

09-07-92 

Xerox copy of the minutes of Bipartite 
meeting. 

W25 

0907-06 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 

07-0206 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants 

W27 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the Settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SUP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 

S.O. 2629. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), die Central 
Government hereby publishes the Award (Ref. No. 9/2004) 
of the Central Government, Industrial Tribunal-cum-Labour 
Court, Chennai as shown in the Annexure in the Industrial 
Dispute between the management of State Bank of India 
and their workmen, received by the Central Government on 
21-08-2007. 

[No. L-12012/32Q/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. JAYARAMAN, Presiding Officer 
Industrial Dispute No. 9/2004 
(Principal Labour Court CGID No. 10/99) 

(In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri K. Munusamy : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : Mr. K. S. Sundar, Advocate 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/320/98-IR (B-l) dated 01-02-99 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 10/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and counter statement respectively. 
After the constitution of this CGTT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 1. D. 
No. 9/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri K. Munsamy wait list No. 322 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Komarapalayambranch 
from 18-02-1984. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition.No. 542/87 which 
was taken up by the Supreme Court The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment afier.1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Komarapalayambranch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 18-02-84, the Petitioner 
has been working as a temporary messenger and some 
times performing work in other branches also. While 
working on temporary basis inKomarapalayam branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
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Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Section 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The. engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Section 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank, 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 


Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year ,1970 omyards. Such of those 
employees, who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner Was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 322 in waitlist 
of Zonal Office, Chennai. So far 211 wait listed temporary 
candidates, out of 705 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was, engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category(B) the temporary employees 
who have completed 270 days aggregate temporary service 
in any continuous block of 36 calendar months and under 
category(C) the temporary employees who have completed 
30 days aggregate temporary service in any calendar year 
after 1-7-75 or minimum 70 days aggregate temporary 
service ip any continuous block of 36 calendar months 
were to be considered- As per clause 7, the length 6f 
temporary service was to be considered for seniority in the 
waitlist and it was also agreed that wait list was to lapse in 
December, 1991 and the cut off date was extended up to 
31-3-1997 for filling up vacancies which were to arise upto 
31-12-1994. The Petitioner has no valid and enforceable 
right for appointment. The Respondent had. implemented 
the voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terras of aforesaid settlements, 
out of 705 wait listed candidates, 211 temporary employees 
were appointed and since the Petitioner was wait listed at 
322, he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so f$r and the settlements 
of bank level settlements and operated throughout the 
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country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
ho jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss die claim with 
costs. 

5. In the additional claim, statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination; the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the 'messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to die effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act, As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 


[Part B—Sbc. 3(ii)] 

7. In these circumstances, the points for my 
consideration are : 

OD “Whether the demand of the Petitioner in Wait 
List No. 322 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief die Petitioner is entitled?” 
Point No. 1; 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. MI. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the pe rman ent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
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enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by. the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of die Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C\ is quite opposed to the doctrine of ‘last come— 
first go’ or first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types'of waiting lists have to be prepared. But the 


Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.M 10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.MlO that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutualagreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of .the Petitioner that as 
per deposition of MWI wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 1 namely wait list is 
not inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No.l 1932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under Ex. 
M10 does not carry particulars about the candidates date 
of initial appointment and the number of days put in by 
them to arrive at their respective seniority. From all these 
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things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year2003 the Respondent/Bank produced the wait list Ex. 
M10 before this Tribunal marking it as a confidential 
document. It is farther contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed, the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 

. RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them,of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
M10 which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Thou gh clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 


only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No.11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’^ 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Section 25B and 25 F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is fijrther 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected I.Ds have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985IILLJ 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONALBANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that the expression "actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc. It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 
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10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected-disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona'fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger, 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were booafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
AP. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did-not r’esign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported .in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division* Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It fUrther held that “there may be exceptional cases, where 


there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the l.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is'a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. ‘ 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to sec whether 
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the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tepability of a. 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits. Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998LAB IC 1664 VAN SAGNATHAN ORIENT 
PAPER MILLS, Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers 
P. Ltd. case reported in AIR 1993 SC569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
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side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K V. VIJEESH wherein the Supreme Court has 
held that * ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy/’ In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
19976 SCC 584SYNDICATE BANK&ORSVs. SHANKAR 
PAUL AND OTHERS wherein the Supreme'Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
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the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was mad$ witji mala- 
fide motive. Under such circumstances, after the-fcxpiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc! 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower'Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts, “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 


on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I.D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 
Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LLJ 
(Supp.) 754 wherein the Rajasthan High Court has held 
that “Under Section 25G of the I.D. Act retrenchment 
procedure following principle of‘last come-first go’ is not 
mandatory but only directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniors.” 
Though in this case, the Petitioner has alleged that his 
juniors have been made permanent in banking service, he 
has not established with any evidence that his juniors were 
made permanent by the Respondent/Bank. Any how, if the 
Petitioner has shown anything, the Respondent/Bank is 
ready to establish the fact before this Tribunal that he has 
worked more days than the Petitioner. In such 
circumstances, the prayer for reinstatement in the services 
of Respondent/Bank cannot be given to the Petitioner and, 
therefore, the claim'is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of ad- 
hoc employees who by .the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either^ temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
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open eyes. It may be true that he is not in a position to 
bargain-not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

.temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled toi be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. and OTHERS VS. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rales. Any recruitment 
made in violation of such rales as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 


Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Fede/ation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcings evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2 : 

The next point to be decided in' this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
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be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I, find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007). 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined :■— 

For the Petitioner WW1 Sri K. Munusamy 
WW2 Sri V. S. Ekambaram 
For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 
Documents Marked:— 

Ex. No. Date '• Description 

W1 1-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-4-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
messenger vacancies. 

W4 1-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex: W4. 
W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

„ Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 18-09-84, Xerox copy of the service certificate 
issued by Komarapalayam Branch. 

W10, Series Nil Xerox copy of working particulars of 
Petitioner during 1995-97. 

Wll Nil Xerox copy of the administrative 
guidlines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Nil Xerox copy of the Vol. Ill of Reference 

book on Staff matters upto 31-12-96. 
W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 


W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. , 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Vclmurugan. 

W16 17-03-97 Xerox copy of the service particular^— 

J. Velmurugan. 

W17 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W18 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 13-02-95 Xerox copy of the Madurai Modurai 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W21 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W22 09-7-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W23 9-7-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
' employees and redesignate them as 
general attendants. 

W25 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

Forthe Respondent/Management:— 

Ex. No. Date Description 

Ml 17-1187 Xerox copy of the settlement. 

M2 16-0788 Xerox copy of the settlement. 

M3 27-1088 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5‘ 30-07-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 

in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Coimbatore 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 21st August, 2007 
S.O. 2630.— In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 262/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 21-08-2007. 

[No. L-12012/454/1998-IR (B-I)J 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAIATJM-IABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. JAYARAMAN, Presiding Officer 
Industrial Dispute No. 262/2004 
(Principal Labour Court CGID No. 206/99) 

(In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 
BETWEEN 

Sri K. Jayaraman : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Chennai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 
For the Management : M/s. K. Veeramani, 

' Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/454/98-IR (B-I) dated 11-03-99 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 206/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No. 262/2004.' 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri K. Jayaraman, wait list No. 648 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Maduran thagam branch 
from 1-12-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Maduranthagam branch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 1-12-80, the Petitioner 
has been working as a temporary messenger and some 
times performing work in other branches also. While 
working on temporary basis in Anna Nagar West branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
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non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular* 
service is unjust and illegal. Further, the settlements are 
repugnant to Section 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and-fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 643 in wait list 
of Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of 744 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they wer*e appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and 
subject to other eligibility criteria, under category (A) the 
temporary employees who were engaged for 240 days were 
to be considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and’ it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling-up vacancies which 
were to arise upto 31-12-1994..The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 744 wait listed candidates, 
357 temporary employees were appointed and since the 
Petitioner was wait listed at 643, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped frflnt questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored hy 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled thecriteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under ho circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient numher of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 648 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
* No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
farther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
. appointment as Sections 25G and 25H are very much 
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applicable to the Petitioners who are retrenched messengers circle since the High Court order is there, but he has not 
and are eligible to be reinstated. Learned representative for produced any document in support of the so called non- 

the Petitioner contended that in 1996 LAB & IC 2248 inclusion except his bald statement: Further, according to 

CENTRAL BANK OF INDIA Vs , S. SATYAM AND MW1 wait list under Ex.MlO was prepared on 2-5-92 but 

OTHERS the Supreme Court has held that Chapter V-A of there is no pleading in the Counter Statement with regard 

the I.D. Act providing for retrenchment is not enacted only to this wait list. Further the Hon’ble High Court has he Id in 

for the benefit of the workmen to whom Section 25F applies its order dated 23-7-99 in W.P.No.7872 of 1991, which is 

but for all cases of retrenchment. Therefore, the application marked as an exhibit, in which it is stated that ‘it is clear 

of Section 25H cannot be restricted only to one category that the 1987 settlement'was concerned with the temporary 
of retrenched workmen. Therefore, the contention of the class IV employees who were paid scale wages as per 

Respondent/Bank that the Petitioner has no valid and Bipartite Settlement while the 1988 settlement dealt with 

enforceable right for appointment is untenable. It is further daily wager in Class IV category who were paid wages 

contended that on behalf of the Petitioner that Ex. W2, W3 daily on mutual agreement basis. In such circumstances, 

and W8 as well as Ex. M8 which constitute/relate to the as rightly contended the Respondent are not justified and 

circular instructions of the Respondent/Bank issued from combined the list of candidates covered under 1987 
time to time in connection with the implementation of the settlement and 1988 settlement since they formed two 
settlements on absorption and which are statutory in distinct and separate classes and they cannot treat one 
character. Further, a combined study of Ex. Ml and the class and their action undoubtedly amounts to violation of 

averments of MW1 and MW2 and their testimonies during Article 14 of Constitution of India.’ Further, the averment 

the cross-examination Will clearly show how the bank has of MW1 and the statements in Counter Statement are 

given a raw deal to the Petitioner from the beginning linking contrary to the above and it is nothing but a desperate 

his future with the settlements. Further, Clause 1 of Ex. M1 attempt to wriggle out the illegality committed or perpetrated 

deals with categorization of retrenched temporary by the Respondent/Bank by combing equals with unequals, 

employees into ‘A, B and C\ but this categorization of‘A, It is further contended on behalf of the Petitioner that as 

B & C’^is quite opposed to the doctrine of ‘last come— per deposition of MW1 wait list under Ex.MlO comprises 

first go’ or ‘first come— last go’ and therefore, the of both messengerial and non-messengerial candidates, 

categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml While the temporary employees were appointed after due 

provides an opportunity to persons who were engaged on process of selection and were paid wages on the basis of 

casual basis and allowed to work in leave/casual vacancies industry wise settlement, it is not so in the case of casuals, 

of messengers, farashes, cash coolies, water boys, sweepers Therefore, both belongs to two different and distinct 

etc. for absorption along with the other eligible categories categories. But, Ex.M3 provides for the same norms to the 

of temporary employees is not valid. Further, engaging casualsasinthecasepf temporary employees in the matter 

casuals to do messengerial work is in contravention of the of absorption. Therefore, it is violative of Articles 14 & 16 

guidelines mentioned in Reference Book on Staff matters, of Constitution of India. Therefore, the Petitioner 

copy of which is marked as Ex.W8. Further, the contended that preparation of Ex.M 1 namely wait list is 

appointment of daily wage basis for regular messengerial not inconformity with the instructions of Ex.M2 and non¬ 
jobs etc, are strictly prohibited as per bank’s circulars/ preparation of separate panels amounts to violation of 

instructions. In such circumstances, the absorption of circular. Secondly, it has not been prepared as fir 

casuals along with the eligible categories is not valid. instructions in Ex. W2 circular regarding projected 

Therefore, these persons who were engaged by the vacancies for the period from 1987 to 1994. Furthermore, 

Respondent/Bank on casual basis should not be given no wait list was released/published even after the Court 

permanent appointment in the bank service. Those casuals order in WMP No, 11932/91 in W.P. No.7872/91 directing 

were given more beneficial treatmint in the matter of arriving the Respondent/Bank to release the list of successful 

at qualifying service for interview and selection. But, candidates pursuant to the first advertisement published 

temporary employees have not been informed about this in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 

amendment which includes casuals affecting their interest Ex. M10 does not carry particulars about the candidates, 

and chance. Further, as per instructions in Ex,W2 four date of initial appointment and the number of days put in 

types of waiting lists have to be prepared. But the by them to arrive at their respective seniority, From all 

Respondent/Bank has alleged to have prepared only one these things, it is clear that Ex. M10 has been prepared in 

wait list for each module as per Ex,M 10 in this case. Those • Violation of instructions and ceased to have the credibility 
candidates under Ex.MlO were found suitable for attached to the wait list. Above all, Ex. Ml was not produced 
appointment as messengers and sweepers. Even MW 1 is at the time of conciliation proceedings held during the year 

unable to say as to when the wait list Ex.MlO was prepared, 1997-98 held at Chennai and Madurai and only during the 

but it is mentioned in Ex.MlO that it was prepared based on year 2003 the Respondent/Bank produced the wait list 

the settlement dated 17-11-87, 27-10-88 and 9-1-91 which Ex. M10 before this Tribunal marking it as a confidential 

are marked as Ex.Ml, M3 and M4 respectively. But, when document. It is further contended on behalf of the Petitioner 

MW1 has spoken about the settlements, he deposed that that though the Respondent/Bank has alleged that these 

settlement dated 27-10-88 was not included in the Madras petitioners were engaged in leave vacancy, they have not 
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been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal. ” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. M10 which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is aibitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M 4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II1XJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages, either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc. ” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their, engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
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accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
AP. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement. ” 

It further held that * ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 


conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the ctintestin£ 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONALENGINEERING INDUSTRIES LTD. Vs. STATE 
OF RAJASTHAN AND OTHERS wherein the Supreme 
Court has held that “settlement is arrived at by the free will 
of the parties and is a pointer to there being goodwill 
between them. When there is a dispute that the settlement 
is not bona fide in nature or that it has been arrived at on 
account of fraud, misrepresentation or concealment of facts 
or even corruption and other inducements, it could be 
subject matter of yet another industrial dispute which an 
appropriate Government may refer for adjudication after; 
examining the allegations as there is an underlying 1 
assumption that the settlement reached with the help of 
the conciliation officer must be fair and reasonable.” 
Relying on all these decisions, learned counsel for the 
Respondent contended that though it is alleged that they 
are not parties to the settlement, since the federation in 
which the Petitioner is also one among them, they have 
entered into settlement with the bank and therefore, it is 
binding on the Petitioner. Further, he argued that no union 
of the bank has questioned the settlement and in such 
circumstances, it cannot be said that it is not binding on 
them and he is estopped from disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive.. 
in the matter of tenability of a reference and he rciied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
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the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers 
P. Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that ‘ ‘the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on ail these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Trihunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K V. VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a fixture vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.’* He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank: Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala - 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged.by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANAAND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
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regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad hoc / 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notificaiion calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. FUrther, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 


vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I.D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 
Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LLJ 
(Supp.) 754 wherein the Rajasthan High Court has held 
that “Under Section 25G of the I.D. Act retrenchment 
procedure following principle of‘last come-first go’ is not 
mandatory but only directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniors. Though 
in this case, the Petitioner has alleged that his juniors have 
been made permanent in banking service, he has not 
established with any evidence that his juniors were made 
permanent by the Respondent/Bank. Any how, if the 
Petitioner has shown anything, the Respondent/Bank is 
ready to establish the fact before this Tribunal that he has 
worked more days than the Petitioner. In such 
circumstances, the prayer for reinstatement in the services 
of Respondent/Bank cannot be given to the Petitioner and, 
therefore, the claim is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE of KARNATAKA Vs. UMA DEVI, the Supreme 
Coprt has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 

k with open eyes. It may be true that he is not in a position to 
pgain-not at arms length since he might have been 
arching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 



7094 


THE GAZETTE OF INDIA:SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II— Sec. 3(ii)] 


held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. and OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India woul d be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 


17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners Cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before^this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him . 
No Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner WW1 Sri K. Jayaraman 

WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri C. Ramalingam 
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Documents Marked:— 


Ex. No. Date 

W1 1-08-88 

W2 

20-4-88 

W3 

244-91 

* 

W4 

1-05-91 

W5 

2008-91 

W6 

15-3-97 

W7 

25-3-97 

W8 

Ml 


W9 28-02-81 
W10 01-10-96 
Wll 24-09-97 
W12 Ml 

W13 Nil 

W14 06-03-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. . 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Madurantakam Branch. 

Xerox copy of the service certificate 
issued by Nanganallur Branch. 

Xerox copy of the service certificate 
issued by Anna Nagar West Branch. 

Xerox copy of the administrative 
guidlines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy of the of Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-96. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 


W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W16 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 

W17 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 


W18 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W19 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W22 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W23 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 


For the Respondent/Management:— 
Ex. No. Date Description 


Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-1088 

Xerox copy of the settlement. 

M4 

0901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W P 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Ml 

Xerox copy of the wait list of Chennai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 


No. 1893/99. 
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■^T.3IT. 2631.—1947 (1947 
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4l'*t, ^ 3ih-ejlp|ct> [qqj<\ 4 v4Im 3^CllPl«t) 

3lf*FfR®T, ^ W C*M #H 53/2004) ^ raiftM 
t, ^ 21-8-2007 STRT ^STT *TT I 

[tf. -^T-12012/264/1998-3nf3!R(^t-I)] 
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New Delhi, the 21st August, 2007 

S.O. 2631. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 53/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. H2012/264/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. JAYARAMAN, Presiding Officer 
Industrial Dispute No. 53/2004 

[Principal Labour Court CGID No. 75/99] 

(In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Govindan : I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Z.O. 

Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management ; M/s. R. Krishnamachari, 
Advocate 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/264/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 75/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and counter statement respectively. 
After the constitution of this-CGIT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No.53/2004. 

2. The Schedule mentioned in that order is as 

follows: « 

“Whether the demand of the workman 
Shri R. Govindan, wait list No. 235 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: ... 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Adalurbranch from 
01-08-1983. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Adalur 
\ branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From the year 01-08-83, the Petitioner 
has been forking as a temporary messenger and some 
time performing work-in other branches also. While working 
on temporary basis in Dindigul branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference Was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service & due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of SaStry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
sam&work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for ‘ 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per 0aim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in-lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is no t bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
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Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered. 
for permanent appointment as.per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 235 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary, employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under die settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem Was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates, 
219 temporary employees were appointed and since the 
Petitioner was wait listed at 235, he was not appointed. The 
said settlements wer ? bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughput ihe country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 

It is also not correct to say that the Petitioner was 


7098 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by* 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 235 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


[Part II— Sec. 3(ii)] 

(ii) “To what relief the Petitioner is entitled?” 

Point No. I s 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been -sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered Info a settlement on the issue of absorption of 
temporary employees and.filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that, 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & 1C 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual basis 
should not be given permanent appointment in the bank 
service. Those casuals were given more beneficial treatment 
in the matter of arriving at qualifying service for interview 
and selection. But, temporary employees have not been 
informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per 
instructions in Ex.W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 in 
this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW1 wait list under Ex. M10 was prepared on 2-5-92 but 


there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 25-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV Category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to tha above and it is nothing but a desperate 
attempt to wriggle opt the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amouqjs to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leaye vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
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duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
"to employ workmen as *bailies ”, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving than of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it Though clause 2(elof Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the tjtrms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of concfiiation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P.No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
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service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of l.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and heneqr they have also completed 
240 days in a period of 12 calendar months. He also relied 
on the ndings reported in 1985II LI J 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in .their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
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were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is-binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that "in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. rt Learned counsel for the Respondent 
further relied on the rulings reported in 1997II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same . To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “there may be 
exceptional cases, where there maybe allegations of mala 
fides, fraud or even corruption or other inducements . But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971UJ 308 K.C.P. 
LTD, Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
■category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Va 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 


the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. “ Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with waitlist Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the- 
Respondent/Bank is not valid and he has. to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement, 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHQP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading erf 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the. 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs, INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
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mean that h cannot look into the pleadings of parties.” He 
also relied on the mhngs reported in 1998 LAB 1C 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC569the Supreme Court has held that “fee Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been, retrenched from the Respondent/ 
Bank and therefore, thisTribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is* beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V.VXIEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made x 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 


discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them-any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He farther relied oh the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner hasiio right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
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subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. “The relief 
must be moulded in each case having regard to all the 
relevant facts and circumstances of that case. It cannot 
be a mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable.” Ihus, the Supreme .Court set aside 
the orders of Lower Courts. He further relied on the 
decision reported in 1997IISCC1ASHWANI KUMAR 
AND OTHERS Vs. STATE OF BIHAR AND OTHERS 
wherein the Full Bench of the Supreme Court has 
considered the above regularisation of appointment in 
excess of sanctioned posts. “So far as the question of 
confirmation of-these employees whose entry itself was 
illegal and void is concerned, it is to be noted that question 
of confirmation or regularisation of an irregularly 
appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on ad- 
hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing 
vacancy would never survive for consideration and even 
if such purported regularisation or confirmation is given, 
it would be an exercise in futility. It would amount to 
decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
yalid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” 
Therefore, learned counsel for the Respondent contended 
that these temporary employees were appointed only due 
to exigencies and they have not appointed against any 
regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim 
any absorption in the Respondent/Bank. Further, he relied 
on the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS, Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that 
“they are temporary employees working on daily wages. 
Under these circumstances, their disengagement from 
service cannot be construed to be a retrenchment under 
the I.D. Act. The concept of retrenchment therefore, 
cannot be stretched to such an extent as to cover these 
employees. Since they are only daily wage employees 
and have no right to the posts, their disengagement is 
not arbitrary,” He further relied on the rulings reported in 
1994 3 LU (Supp.) 754 wherein the Rajasthan High Court 
has held that “Under Section 25G of the l.D.Act 
retrenchment procedure following principle of ‘last 
come— first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is pemutted to 
depart from the said principle retrenching senifrs and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 


that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the pTayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person 
who accepts an engagement either temporary or casual in 
nature is not aware of his employment. He accepts the 
employment with open eyes. It may be true that he is not in 
a position to bargain—-not at arms length since he might 
have been searching for some employment so as to eke out 
his livelihood and accepts whatever he gets. But on that 
ground alone, it would not be appropriate to jettison the 
constitutional scheme of appointment/perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise,” Further 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held 
that “it is not disputed that the appointment of the 
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Respondent was not in sanctioned post. Being a ‘State’ 
within the meaning of Article 12 of the Constitution of 
India, the Appellant for the purpose of recruiting its 
employees was bound to follow the recruitment rules. 
Any recruitment made in violation of such rules as also in 
violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C PANDEY wherein the Supreme 
Court has held that “only because an employee had 
worked for more than 240 days of service by that itself 
would not confer any legal right upon him to be regularised 
in service.” The Supreme Court also held that “the 
changes brought about by the subsequent decisions of 
this court probably having regard to the changes in the 
policy decisions of the Govt, in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, in view of the settled legal 
position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Ban k and 
Federation and since they have not questioned the wait list 
prepared by the Respondent/Bank, they are not entitled to 
dispute the same and they are estopped from doing so. 
Further, their prayer before the labour authorities was only to 
restore the wait list and also for appointment thereon as 
temporary messenger as per wait list. Under such 
circumstances, after expiry of the period mentioned in the 
settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either the 
preparation of wait list or number allotted to them. Under such 
circumstances, it cannot be questioned by the Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 


claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any-rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the. Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in theRespondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the Petitioner 
is a temporary employee and he is not entitled to be absorbed 
in regular service or made permanent merely on the strength 
of such continuance of work, I find the Petitioner is not 
entitled to any relief as claimed by him. No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed.by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007). 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri R. Govindan 

WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri M. Peramal. 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-O£88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation ofEx. Ml, 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox eopy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the • circular of 
Respondent/Bank to all branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 NS Xerox copy of the instructions in 
Reference book on staff about casuals 
. not to be engaged at office/branches to 
do messengerial work. 

W9 29-02-85 Xerox copy of the service certificate 
issued by Adalur Branch. 

W10 1983-84 Xerox copy of the service certificate 

issued by Adalur Branch. 

Wll ^sfil ' Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Nil Xerox copy of the Reference book on 

Staff matters Vol. Ill consolidated upto 
31-12-95. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai- zonal office for interview of 
messenger post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
Post—J. Velmurugan. 

W16 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W17 26-Q3-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W18 . 31-03-97 Xerox copy of the appointment order to 
Sri G. Pandi. 


W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W2Q 13-02-95 Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W22 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W23 31-03-97 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. ■ 

W25 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 


Ex. No, Date Description 


Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Madurai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 


3677 GI/07—26 
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tfvzm ^ WTcfa c£ M^t+T 3lfc 4>4 +kT ^ 
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[U -qeT-12012/267/1998-3IT^in(^t-I)] 

stm srfsre^Rt 

New Delhi, the 21st August, 2007 

S.O. 2632. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 54/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/267/1998-IR (B-I)J 
AJ AY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K, Jayaraman, Presiding Officer 
Industrial Dispute No. 54/2004 

[Principal Labour Court CGID No. 176/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri A. Sundararaj : 1 Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Z.O. 

Madurai. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative. 

For the Management : M/r. R. Krishnamachari, 
Advocate 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/267/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 76/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No.54/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri A. Sundararaj, wait list No. 285 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Madurai City branch from 
28-09-1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of. India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Madurai 
City branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From the year 28-09-84, the Petitioner 
has been working as a temporary messenger and some 
time performing work in other branches also. While working 
on temporary basis in S. I. Estate Kappalur branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred tq this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grieyance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has. been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 285 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates, 
219 temporary employees were appointed and since the 
Petitioner was wait listed at 285, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen With ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 285 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ji) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by, Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. v After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is,Tedundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 



[*TPT II—3(ii)] 


^RcT^5TTT5m : 15, 2007/^15 24, 1929 


7109 


Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
Workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is. further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last cortie—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter*of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 
in this case. Those candidates under Ex.MlO were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex.MlO 
was prepared, but it is mentioned in Ex.MlO that it was 
prepared based on the settlement dated 17-11-87, 27-10-88 
and 9-1-91 which are marked as Ex.Ml, M3 and M4 
respectively. But, when MW1 has spoken about the 
settlements, he deposed that settlement dated 27-10-88 was 
not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 


support of the so called non-inclusion except his bald 
statement. Further, according to MW1 wait list under 
Ex.MlO was prepared on 2-5-92 but there is no pleading in 
the Counter Statement with regard to this wait list. Further 
the Hon’ble High Court has held in its order dated 23-7-99 
in W.P.No.7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear that the 1987 settlement 
was concerned with the temporary class IV employees who 
were p'aid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as rightly contended the Respondent 
are not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
one class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India.’ Further, 
the averment of MW1 and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MW1 wait list under 
Ex.MlO comprises of both messengerial and non- 
messengerial candidates. While the temporary employees 
were appointed after due process of selection and were 
paid wages on the basis of industrywise settlement, it is 
not so in the case of casuals. Therefore, both belongs to 
two different and distinct categories. But, Ex. M3 provides 
for the same norms to the casuals as in the case of temporary 
employees in the matter of absorption. Therefore, it is violative 
of Articles 14 & 16 of Constitution of India. Therefore, the 
Petitioner contended that preparation of Ex. M 1(> namely wait 
list is not inconformity with the instructions of Ex. M2 and 
non-preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per instructions 
in Ex. W2 circular regarding projected vacancies for the period 
from 1987 to 1994. Furthermore, no wait list was released / 
published even after the Court order in WMP No. 11932/91 
W.P. No. 7872/91 directing the Respondent/Bank to release 
the list of successful candidates pursuant to the first 
advertisement published in ‘The Hindu’ dated 1-8-88. 
Furthermore, wait list under Ex. M10 does not carry 
particulars about the candidates, date of initial appointment 
and the number of days put in by them to arrive at their 
respective seniority. From all these things, it is clear that 
Ex. M 10 has been prepared in violation of instructions 
and ceased to have the credibility attached to the wait list. 
Above all, Ex. Ml was not produced at the time of 
conciliation proceedings'held during the year 1997-98 held 
at Chennai and Madurai and only during the year 2003 the 
Respondent/Bank produced the wait list Ex. M10 before 
this Tribunal marlring it as a confidential document. It is 
further contended on behalf of the Petitioner that though 
the Respondent/Bank has alleged that these petitioners 
were engaged in leave vacancy, they have not been told at 
the time of initial appointment that their appointment was 
in leave vacancy. Further, even before or after the settlement 
on absorption of temporary employees, the expression that 
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they were engaged in leave vacancy was used as a device 
to take them out of the principal clause 2 (oo) of the I.D. 
Act, 1947. Though the Petitioner’s work in the Respondent/ 
Bank is continuous and though the Petitioner has performed 
the duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 
4 SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
"to employ workmen as ‘badlies ’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. " Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment wall be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of l.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “ the expression 
‘actually worked under the employer ’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc,” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911UU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIALTRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997II I IJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERIN G INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTELAND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ” It further held that ",the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force, in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VLJEESH wherein the Supreme Court has 


held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the' remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
19913 SCC 47 SHANKARS AN DASH Vs. UNION OF INDIA 
wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 




[*IFT II —'wm 3(ii)] r 15, 2007ATT5 24, 1929 7113 


for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one cas£ a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to 5 all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable.” Thus, the Supreme Court set aside 
the orders of Lower Courts. He further relied on the 
decision reported in 1997II SCC1ASHWANI KUMAR 
AND OTHERS Vs. STATE OF BIHAR AND OTHERS 
wherein the Full Bench of the Supreme Court has 
considered the above regularisation of appointment in 
excess of sanctioned posts. “So far as the question of 
confirmation of these employees whose entry itself was 
illegal and void is concerned, it is to be noted that question 
of confirmation or regularisation of an irregularly 
appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on ad- 
hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing 
vacancy would never survive for consideration and even 
if such purported regularisation or confirmation is given, 
it Would be an exercise in futility. It would amount to 
decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” 
Therefore, learned counsel for the Respondent contended 
that these temporary employees were appointed only due 
to exigencies and they have not appointed against any 
regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim 
any absorption in the Respondent/Bank. Further, he relied 
on the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I.D. 


Act.-The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees.* 
Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 TIT 
(Supp.) 754 wherein the Rajasthan High Court has held 
that “Under Section 25G of the I.D. Act retrenchment 
procedure following principle of‘last come - first go* is 
not mandatory but only directory, on sufficient grounds 
shown, the employer is permitted terdepart from the said 
principle retrenching seniors and retaining juniors.” 
Though in this case, the Petitioner has alleged that his 
juniors have been made permanent in banking service, he 
has not established with any evidence that his juniors 
were made permanent by the Respondent/Bank, Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days*than-the 
Petitioner. In such circumstances, the prayer, for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMADEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware-of his employment. Me accepts 
the employment with open eyes. It may be true that he.is 
not in a position to bargain—not at arms length since he 
might have been searching for some employment so a? to 
eke out his livelihood and accepts whatever he gets..But 
oh that ground alone, it would not be appropriateto jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should .be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that 4 ‘unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 
right on the appointee...... It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
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continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 NATIONAL 
FERTILIZERS LTD. AND OTHERS Vs. SOMVIR SINGH, 
wherein the Supreme Court has held that “regularisation 
furthermore, is not a mode of appointment and if 
appointment is made without following the rules, the same 
being a nullity, the question of rt>nfirmation of an 
employee upon the expiry of purported period of probation 
would not arise. 1 ’ Further, inCDJ2006 SC 395 MUNICIPAL 
COUNCIL, SUJANPUR Vs. SURINDER KUMAR, the 
Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned 
post Being a ‘State’ within the meaning of Article 12 of 
the Constitution of India, the Appellant for the purpose 
of recruiting its employees was bound to follow the 
recruitment rules. Any recruitment made in violation of 
such rules as also in violation of constitutional scheme 
enshrined under Articles 14 and 16 of the Constitution of 
India would be void in law.” Further, in 2096 2 LIN 89 
MADHYA PRADESH STATE AGRO INDUSTRIES 
DEVELOPMENT CORPORATION Vs. S.C. PANDEY 
wherein the Supreme Court has held that “only because 
an employee had worked for more than 240 days of service 
by that itself would not confer any legal right upon him 
to be regularised in service.” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Govt, in the wake 
of prevailing market economy, globalisation, privatisation 
and outsourcing is evident, in view of the settled legal 
position, as noticed hereinbefore.” v 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list Under 
Such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. i find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and 
Federation, at the time of reference, they have not 
questioned the settlement nor the number allotted to each 
individual in the wait list Further, the Petitioners have not 


uestioned the settlement and they have not alleged that 
settlement was not a bona fidein nature or it has been 
arrived at on account of mala fide misrepresentation, fraud 
or even corruption or other inducements, under such 
circumstances, I find the Petioners cannot now uestion the 
settlements at this stage and since they are only temporary 
emplioyees and since it is not shown before this Tribunal 
that the Respondent/Bank has got sanctioned posts for 
temporary empolyees to be absorbed, I find the Petitioners 
cannot claim for reinstatement or regulation in services of 
the Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days ofcontinuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not eiititled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 
(Dictated to the P.A. transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined, 

For the Petitioner WW1 Sri A Sundararaj 

WW2 Sri V. S. Ekambaram 
For the Respondent MW1 SriC. Mariappan 
MW2 Sri M. Perumal. 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 3-10-85 Xerox copy of the service certificate 
issued by Madurai City Branch. 

W10 13-09-93 Xerox copy of the service certificate 

given by Madurai branch of 
Respondent /Bank. 

Wll 07-03-94 Xerox copy of the service certificate 
issued by Kappalur branch. 

Wl2 29-03-94 Xerox copy of the service certificate 
issued by Madurai City branch. 

W13 01-6-94 Xerox copy of the service certificate 
issued by Madurai branch. 

W14 Ml Xerox copy of the service certificate 
issued by Madurai Teppalulam Branch. 

W15 22-10-94 Xerox copy of the service certificate 

issued by Tiruvadanai Branch. 

W16 07-11-94 Xerox copy of the service certificate 
issued by Therkutheru Branch. 

W17 2209-95 Xerox copy of the service certificate 
issued by Melur Branch. 

W18 NS Xerox copy of the service certificate 
issued by Sidco Indl. Estate, Kappalur 
branch. 

W19 Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recuritment to subordinate 
cadre and service conditions. 

W20 Ml Xerox copy of the Reference book on 
staff matters Vol. Ill consolidated upto 
31-12-95. 

W21 0603-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 


W22 0603-97 Xerox copy of the call letter from Madurai 
zonal office for interview of maessenger 
post—K. Subburaj. 

W23 0603-97 Xerox copy of the call letter from Madurai 

zonal office for interview of maessenger 
post—J. Velmurugan. 

W24 1703-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W25 260307 Xerox copy of the letter advising 
selection of part time Menial—-G. Pandi. 

W26 3103-97 Xerox copy of the appointment order to 
• Sri G. Pandi. 

W27 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of february, 2005 wait list 
No. 395 of Madurai Circle. 

W28 1302-95 Xerox copy of the Madurai Module 

Circular letter abotit engaging temporary 
employees from the panel of wait list. 

W29 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding n6rms for sanction of 
messenger staff. 

W30 0907-92 . Xerox copy of the minutes of the Bipartite 
meeting. 

W31 0907-92 Xerox copy of the settlement between 

Respondent/Bank and Alt India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W32 070206 Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W33 31-12-85 Xerox copy of the local Head Office 
circular about Appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No, Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 1607-88 Xerox copy of the settlement. 

M3 27-10*88 Xerox copy of the settlement. 

M4 901-91 Xerox copy of the settlement. 

M5 3007-96 Xerox copy of the settlement. 

M6 906-95 Xerox copy of the minutes of conciliation 

proceedings. 

M7 28-5-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-5-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-7-99 Xerox copy of the order of Supreme Court 

in SLP No. 3082/99. 

M10 Ml Xerox copy of the wait list of Chennai 
Module. 

MU ' 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 189399. > 
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[H T^r-12012/565/1998-an|aiK(^-l) ] 
3R4 ^4R, ^4? 3Tfq^TR{ 

New Delhi, the 21 st August, 2007 

S.O. 2633. In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 30/ 
2004) of the Central Government Industrial Tribun al-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. 1^12012/565/1998-IR (B-I)] 

,. AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 30/2004 

[Principal Labour Court CGID No. 283/99] 

(In the matter of the dispute for adjudciatibn under clause (d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri M. Balakrishnan : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : Mr. K. Veearmani, Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. H2012/565/98-IR (B-I) dated 23-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 283/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 30/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri M. Balakrishnan, wait list No. 386 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tiruchengodu branch from 
8-8-1984. During 1985-86, the Petitioner was orally informed 
that his services were no more required. The non- 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
* Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the branch. 
He was called for an interview by a Committee appointed 
by Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard to 
appointment But, the Petitioner was informed orally to join 
at the branch where he initially worked as a class IV employee, 
she Petitioner has been working as a temporary messenger 
and some time performing work in other branches also. While 
working as such, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were reported 
to be in service during the same period. While the Petitioner 
was working as such, the Manager of the branch informed 
the Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 





I'm II—TSTTS 3(ii)] 


W^FT wra : 15, 2007/^24, 1929 


7117 


from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference'framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to 
Government to reconsider the reference and the Petitioner 
requested the Respondent/Bank to continue to engage 
him in service as obtained prior to 31-3-97 and to regularise 
him in service in due course. The Respondent/Bank took 
up an unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant -to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 387 in wait list 
of Zonal Office, Coimbatore. So far 211 wait listed 
temporary-candidates, out of 705 waitlisted temporary 
employees were permanently appointed by Respondent/ 
Bank. It is false to allege that the Petitioner worked as a 
temporary messenger. The Petitioner was engaged only in 
leave vacancies as and when it arose. When the Petitioner 
having submitted to selection process in terms of 
settlements drawn as per retrenchment provisions referred 
to above, cannot turn around and claim appointment. Such 
of those temporary employees who were appointed were 
engaged for more number of days and hence, they were 
appointed. Under the settlement, employees were 
categorised as A, B, and C. Considering their temporary 
service and subject to other eligibility criteria, under 
category (A) the temporary employees who were engaged 
for 240 days were to be considered and under category; 
(B) the temporary employees who have completed 270 days 
aggregate temporary service in any continuous block of 36 
calendar months and under category (C) the temporary 
employees who have completed 30 days aggregate 
temporary service in any calendar year after 1-7-75 or 
miniinum 70 days aggregate temporary service in any 
continuous block of 36 calendar months were to be 
considered. As per clause 7, the length of temporary service 
was to be considered for seniority in the wait list and it was 
also agreed that wait list was to lapse in December, 1991 
and the cut off date was extended up to 31-3-97 for filling 
up vacancies which were to arise upto 31-12-94. The 
Petitioner has no valid and enforceable right for 
appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of705 wait listed candidates, 211 temporary employees 
were appointed and since the Petitioner was wait listed at 
387, he was not appointed. The said settlements w ere bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu. Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
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say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacanciesupto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
jhere is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(0 “Whether the demand of the Petitioner in Wait 
List No. 386 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 
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(if) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8, In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bpund by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted obnly off the benefit of the 
workmen to whom Section 25 F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
^vith the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex.W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex. W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared dftly one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.Ml0 was prepared, but it is 
mentioned in Ex.Ml0 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MW1 wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class I V category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wri gg le out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articled 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not inconformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank t6 release the list df 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCX: 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
"to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. " Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bahk produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
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and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
’actually worked under the employer ’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LLJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but tl>e workmen raised 
a plea before the ^Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. " Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “ settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that tire 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. " Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary, messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. " It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAM BANTI IAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. 1 find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. - 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 


held that “the only question Which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. P1ARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment;' (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997II SCC1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non- 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.”Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service Gannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the. Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances,.the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc .employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘ unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Fqrther, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

* 

19. But, I find since the Supreme Court has held 
sthat temporary employees are not entitled to claim any 
rights for. regularisation, merely because they have 
completed 240 days of continuous service in a period of 12 
calendar months and the Supreme Court has also held that 
each case must be considered on its own merit and the 
changes brought about by the subsequent decisions of 
the Supreme Court probably having regard to the changes 
in the policy decisions of the Government in the wake of 
prevailing market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 SriM. Balakrishnan 
WW2 SriV. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 SriS. Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 

daily Thanthi based on Ex. Ml. 

* * 

W2 204)4-88 Xerox copy of the administrative 

guidelines issued by Respondent/Bank 

for implementation of Ex. M1. 



sTKcf Wre : fm&K 15, 2007/^24, 1929 


7125 


[*TPT II—3(ii)] 


W3 

W4 

W5 

W6 


W7 


W8 

W9 

W10 

Wll 

W12 

W13 

W14 

W15 

W16 

W17 


244)4-91 Xerox copy of the circular * of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

01-05-91 Xero x copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

204)8-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

15-03-97 Xerox copy of the circular letter of Zonal 
Office,. Chennai about filling up of 
vacancies of messenger posts. 

254B-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

t 

Ml Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

08-08-88 Xerox copy of the service certificate 
issued by Thiruchengodu Branch. 

Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/bank 
regarding recruitment to subordinate 
care & service conditions. 

Nil Xerox copy of the Vol. Ill of Reference 

book on Staff matters upto 31-12-95. 

064)3-97 Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

0603-97 Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—K. Subburaj. 

0603-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

17-03-97 Xerox copy of the service particulars— 
J. Velmurugan. 

26-03-97 Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

31-03-97 Xerox copy of the appointment order >to 
Sri G. Pandi. 


W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W19 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about Engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W21 

094)7-92 

Xerox copy of the minutes of the 
Bipartite meeting. 

W22 

094)7-92 

Xerox copy of thesettlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 

07-024)6 

Xerox copy of the'local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W24 

31-12-85 

Xerox copy of the local Head Office 
circular about Appqintment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy, of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

304)7-96 

Xerox copy of the settlement. 

M6 

094)695 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

154)5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil. 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No: 1893/99. 
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[U 12012/366/1998-3^307(41-1)] 
3^FT ^RR, 3lfTOTt 
New Delhi, the 21st August, 2007 

S.O. 2634. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 52/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 21-8-2007. 

[No. L-12012/366/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 52/2004 

[Principal Labour Court CGID No. 68/99] 

(In'the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri M. Sivagnanam , : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India,Z.O. 

Madurai 

APPEARANCE 

For the Petitioner ; Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management : Mr.R. Krishnamachari, 

Advocates. 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/366/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 68/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court; 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No.52/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the . demand of the workman 
Shri M. Sivagnanam, wait list No. 276 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

f 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner’was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Usilampatti branch from 
12-9-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Usilampatti branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 12-09-1980, the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Valandur branch,another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard 
to his non-employment. Since the conciliation ended in 
failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Government 
to reconsider the reference and the Petitioner requested 
the Respondent/Bank to continue to engage him in service 
as obtained prior to 31-3-97 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 369 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, 
B, and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of492 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 369 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that docurhents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
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say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment/exchange and having undergone rtiedical 
examination, the Petitioner has ful filled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 369 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisatipn of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex. Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messeng'erial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.M10 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MWI 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MWI wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the. illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex.MlO comarises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore' both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformitv 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared asper instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMPNo. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in The Hindu dated 1-8-88. Furthermore, wait list 
under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the LD. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as 'badlies ’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and M11 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240jdays, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that "the expression 'actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days • 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank ahd the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the Said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the . Respondent 
further relied on the rulings reported in 1997IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer, and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements . But, 
in the absence of such allegations, a ^settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
, further relied on the rulings reported in 1997 I LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority: union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there 
being goodwill between them. When there is a dispute 
that the settlement is not bona fide in nature or that it has 
been arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with thS help of the conciliation officer must be fair and 
reasonable. '' Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
nitings reported in 1998 IABIC.345 SECRETARY, KOLLAM 
JILLA HOTEL AND SHOP WORKERS UNION Vs. 
INDUSTRIAL TRIBUNAL, KOLLAM wherein the Kerala 
High Court has held that “mere wording of reference is not 
decisive in the matter of tenability of a reference. Even 
though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference , subjecting the poo r 
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workman to hardship involved in moving the machinery 
again. ’ It further held that “the Tribunal should look into 
the pleading and find out the exrct nature of pleading of 
the Petitioner to find out the exact riature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner^ but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
. the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should, consider the order of reference in a fair and 
reasonable manner, though the ordei of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. ' 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, 1 find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of w^it list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court 
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has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Govt, service 
in an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional’right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA Wherein the Supreme Court has held that “candidates ■ 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under suchTircumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The. direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door? (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the. Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
"So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
.temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that ‘‘they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grountfs shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established With any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

I 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMADEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or. of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that "it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the 
relevant rules and after a proper competition among 
qualified persons, the same would not confer any right on 
the appointee...... It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due v 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would n'ot arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.;” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Gaim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held 
sthat temporary employees are not entitled to claim any 
rights for regularisation, merely because they have 
completed 240 days of continuous service in a period of 12 
calendar months and the Supreme Court has also held that 
each case must be considered on its own merit and the 
changes brought about by the subsequent decisions of 
the Supreme Court probably having regajrd to the changes 
in the policy decisions of the Govt, in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No.2: 

The next point to be- decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri M. Sivagnanam 
WW2 SriV.S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 SriM. Perumal 

Documents Marked:— 

Ex. No. Date Description * 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 
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W3 24-04-91 Xerox copy of the circular of W20 26-03-97 Xerox copy of the letter advising 


Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of raessnger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. ^ 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do rtiessengerial work. 

W9 10-11-81 Xerox copy of the service certificate 
issued by Usilampatti Branch. 

W10 22-08-88 Xerox copy of the service certificate 

Usilampatti Branch. ^ 

Wll 14-05-97 Xerox copy of the service certificate 
issued by Valandur Branch. 

W12 20-05-97 Xerox copy of the, service certificate 

issued by Usilampatti Branch. 

W13 Nil Xerox copy of the attendance register. 

W14 Nil Xerox copy of administrative guidelines 

in reference book on staff matters issued 
by Respondent/Bank regarding 
recruitment to subordinate cadre & m 
service conditions. 

W15 Nil Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-95. 

W16 0603-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

W17 0603-97 Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—K. Subburaj. 

W18 0603-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

W19 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 


selection of part time Menial—G. Pandi. 

W21 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W22 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W23 13-02-95 Xerox copy of the Madurai Module 

circular letter about Engaging temporary 
employees from the panel of wait list. 

W24 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W25 09-07-92 Xerox copy of the minutes of Bipartite 

meeting. 

W26 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Sank of India Staff Federation for 
implementation of norths—creation of 
part time general attendants. 

W27 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W28 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 094)6-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Madurai 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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22 3TW, 2007 

2635.— 

artfe f % TOfc? «Nr % ippr PdfH^S, 

^ TO«tVfl Cqf?^H TOM) ^ ^I3 rT^ 
3?IWlPi<t» 3lfafWT, 1947 (1947 14) **m 

^ 25 ^ sRpfe fnP^d -tor to t, to 

^ a4i'»nT ^ cftF 44-tiVn 'qtfarT Pro 

qHi qifey, i 

3R: 3R, atof^ atfqfTOl, 1947 (1947 ^FT 
14) ^ WT2^ (^) ^ TO-^5 (6) SRMRtI 
^T TOpT -|tt 5 7R«bK TOT ^JpT ^ TOT 
arfVftTO ^ TiWl^wT ^ %T3. dc^ld TTTO ^ TO ^ 
<*Kiiqft ^ toM ^T'Eftf^Tft 

[U RH-11017/2/1996~3n^.^R(-qt. V &.)] 
m'aftfl q^<, y^«Kt <nFqq * 
New Delhi, the 22nd August, 2007 

S.O. 2635.—Whereas the Central Government is 
satisfied that the public interest requires that the services 
in the Bhartiya Reserve Bank Note %ludran Limited, 
Mysore (Karnataka) and Salboni (West Bengal) which is 
covered by item 25 of the First Schedule to the Industrial 
Disputes Act, 1947 (14 of 1947), should be declared to be a 
public utility service for the purposes of the said Act. 

Now, therefore, in exercise of the powers conferred 
by sub-clause (vi) of clause (n) of Section 2 of the Industrial 
Disputes Act, 1947, the Central Government hereby declares 
with immediate effect the said industry to be a Public Utility 
Service for the purpose of the said Act for a period of six 
months. 

[No. S I 1017/2/1996-IR (PL)] 
GURJOTKAUR, Jt. Secy. 

22 wm, 2007 

^»r.3ir. 2636 .—wsm ^ -q* % 

<nWfi?n 3 T&T TOTT ai^RT 5STT, afeftfTO 
1947 (1947 14) *TRT 2 ^ (^) ^ 

(vi) ^ TOTOT ^ 3FJ*ROT TOT Wl< ^ TO <& 

tott 672 22-2-2007 to 

t TO, ^fRt TO* #*** TFIFR TO atiujfa* 

% 3<lcilPi«b fTOT^ 3lf*lfWT, 1947 (1947 14) ^ Wl 

3T3^t ^ yfoPe 28 HHpM t, ^ TOT 3lfapTTO <£ 
^Wil ^ %tJ 26-2-2007 ^ TO chMiqfa ^ 
fat? tPtt 'Ejtf^r f^qj qr ; 

3lk 0<<bK TO# % TfTOT 4>l<riMf«r 

t5: TO ^ 3#* 4>kTOPl ^ i^TT «fTOT TO artfeRT #; 

am: to, 3Mfro 3rfiffwi, 1947 (1947 

14) TO 2 ^-ms (^) ^^-tgn^(vi) 

■O^Tl CiPwqT TOFR "3^T ig\ 

aif^m ^ ^ %q; f^rmr 26-8-2007 ^ 

TO ^ ^ TOft tl 

[U RH-11017/3/1997-3TT|.3TR (-ft TJ&.) ] 


New Delhi, the 22nd August, 2007 

S.O. 2636.—Whereas the Central Government 
having been satisfied that the public interest so requires 
that in pursuance of the provisions of sub-clause (vi) of 
the clause (n) of Section 2 of the Industrial Disputes Act, 
1947 (14 of 1947), declared by the Notification of the 
Government of India in the Ministry of Labour S.O. No. 672 
dated 22-2-2007 the service in the Industrial Establishments 
manufacturing or producing Nuclear Fuel and Components, 
Heavy Water and Allied Chemicals and Ato mi c Energy 
which is covered by item 28 of the First Sechedule to the 
Industrial Disputes Act, 1947 (14 of 1947) to be a Public 
Utility Service for the purpose of the said Act, for a period 
of six months from the 26th February, 2007. 

And whereas, the Central Govermment is of opinion 
that public interest requires the extension of the said period 
by a further period of six months. 

Now, therefore, in exercise of the powers conferred 
by the proviso to sub-clause (vi) of clause (n) of Section 2 
of the Industrial Disputes Act, 1947, the Central Government 
hereby declares the said industry to be a Public Utility 
Service for the purpose of the said Act, for a period of six 
months from the 26th August, 2007. 

[No. S-11017/3/1997-IR (PL)] 
GURJOTKAUR, Jt.Secy. 

22 3TOf, 2007 

W.31T. 2637.—-3yiPl4> 3lf«lfTOr, 1947 (1947 

14) ^ TO 17 ^ 3FJ?rcnT TOFR ^ 

WRT? ^ fpfi*l4»T 3lk *3^ <*>4<*kY ^ ^3, 3FJ^*1 

■>¥ 3tia)Pich sifimrun, 

*raH« ^ TTO (w? WTT 78/2004) TOlfTTcT TOft t, 
# ^ 20-8-2004 TOT ^311 «n I 

[U 'R^T-41012/29/2004-31Tf.3lR. (41-1) ] 
3TTO ^RR, 3Tfrl^Kt 
New Delhi, the 22nd August, 2007 

S.O. 2637.—In pursuance of Section 17 of the 
^Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
78/2004) of the Central Government Industrial Tribunal, 
Lucknow as shown in the Annexure, in the Industrial 
Dispute between the management of Northern Railway 
and their workmen, received by the Central Government 
on 20-8-2007. 

[No. Lr41012/29/2004-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

CENTRAL GOVERNMENT INDUSTRIAL 
TRTOUNALCUM-LABOUR COURT, 
LUCKNOW 

PRESENT 

Shrikant Shukla, Presiding Officer 
I.D. No. 78 2004 

Ref. No. L-41012/29/2004-IR(B-I) dated: 30-7-2004 
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BETWEEN 


Sh. D.P. Awasthi, Divisional Secretary 
U.R.K.U., Lucknow, 49 Tilak Nagar 
Lucknow-226004. 

(In the matter of Smt. Nirmala) 

AND 

1. The Medical Superintendent 
Northern Railway 
Charbagh 
Lucknow-226001. 

2 The Senior Divisional Personnel Officer 
Northern Railway 
Hazratganj 
Lucknow-226001. 

AWARD 

The Government of India, Ministry of Labour vide 
their Order No. L-41012/29/2004-IR(B-I) dated 30-7-2004 
has referred the following dispute for adjudication to the 
Presiding Officer. Central Government Industrial Tribunal- 
cum-Labour Court, Lucknow for adjudication. 

“Whether the action of the Senior Divisional 
Personnel Officer, Northern Railway and Medical 
Superintendent, Northern Railway, Lucknow in not granting 
pension to Smt. Nirmala W/o Late Bisan Lai w.e.f. 
20-12-1992 is justified? If not what relief applicant is 
entitled to? 

The worker Smt. Nirmala W/o Late Bisan Lai has 
filed the statement of Claim praying this Court to hold that 
the opposite parties in not granting pension to Smt. Nirmala 
w.e.f. 20-12-1992 is not justified and therefore, she is entitled 
to get family pension w.e.f. 19-12-1992 with the arrears front 
the opposite parties. 

Smt. Nirmala has alleged that Sh. Bishan Lai was the 
husband of Smt. Nirmala and was appointed on the post of 
Safaiwala in the establishment of Coaching Depot Officer 
N.R. Faizabad in scale of Rs. 750-940 and he had completed 
more than 10 years of service up to 19-12-1992 the date 
when he expired. It is also alleged that Bishan Lai had 
passed prescribed medical examination and duly screened 
and was occupying the status of railway employee. As 
such, the wife of La te Bishan Lai i.e. Smt. Nirmala is entitled 
to receive family pension w.e.f. 20-12-1992. The opposite 
parties though gave appointment to Smt. Nirmala on 
29-11-94 as safaiwala on compassionate grounds under 
dying in harness rule but did not grant family pension. 
Smt. Nirmala has further submitted that she is entitled to 
family pension. 

Smt. Nirmala has filed photo copy of death certificate 
of Banshi Lai, photo stat copy of pay slip, photo stat copy 
of privilege traveling pass dated 16-6-92 and appointment 
letter in respect of Smt. Nirmala as safaiwala on daily 
wages. 

The Divisional Personnel Officer, Northern Railway, 
Lucknow has filed written statement wherein it is admitted 
that Smt. Nirmala was initially engaged as casual labour. 
She got status of temporary railway servant and thereafter 
she is getting all the benefits as per Railway Rules. It is 


also submitted that she was engaged by the railway as 
fresh face and treated as casual labour. Her appointment 
was not on the basis of dying in harness rules as per 
available records. It is also submitted that Late Bishan Lai 
was not the regular employee of the Railway administration 
till his death. The date of death of Late Bishan Lai is wrongly 
mentioned in the statement of claim as 19-12-1992 instead 
of 3-12-1993, which is clearly mentioned in the death 
certificate submitted by the worker himself. The reference 
sent from the Ministry of Labour, New Delhi is erroneous 
and liable to be amended as per law. It is also submitted 
that the worker submitted the photocopies of pay slip, 
pass. PTO which are not admissible, she must submit the 
original documents so that the railway administration ensure 
the genuineness of the papers. The opposte party has 
specifically denied that Smt. Nirmala is not entitled to the 
family pension as per railway rules because the deceased 
worker was not regular employee and was never screened 
for empanelment of the post as per available records. It is 
also submitted that Smt. Nirmala was provided the regular 
post after screening empanelment, h6r appointment was 
not on the ground of compassionate against the death of 
her husband. Lastly it is alleged that the statement of claim 
and reference is misconceived.and liable to be rejected 
with special cost. 

Shri R.K. Lohra, Divisional Personnel Officer, DRM 
Officer, Northern Railway, Lucknow has filed the affidavit 
along with the photo state copy of invitation of railways 
issued to Smt. Nirmala for her medical examination along 
with necessary documents, recommendation for 
appointment in respect of Smt. Nirmala dated 5-10-94. Phote 
state copy of service record, letter of Divisional Officer, 
Northern Railway. Lucknow dated 13-9-2004 addressed to 
the General Manager (P), Legal Cell, New Delhi. 

The case was ordered to proceed ex-parte against 
the opposite party on 29-11-2004 and 10-12-2004 was fixed 
for ex-parte hearing, but, on 10-12-2004 the worker did not 
turn. up. The worker was directed to take steps for 
summoning personal/service file on Bishan Lai and the 
next date was fixed 14-3-2005. On 24-3-2005 the worker took 
steps and notice was sent by speed post. 

On 25-4-2005 one Shri Rajendra Singh, advocate 
moved adjournment application D-7 without any authority 
letter and 14-7-2005 was fixed for ex-parte evidence. On 
14-7-2005 D-9 application was moved by the representative 
of the worker and therefore, 20-10-2005 was fixed for 
evidence. 

On 20-10-2005 Sh. Rajendra Singh again moved an 
application D-10 and 31-10-2005 was fixed for disposal of 
D-10. Since D-10 application was in fructuous therefore 
the next date was fixed 9-1-2006 for evidence of Smt. 
Nirmala. She was given the opportunity to file affidaviat in 
support of his case but on 9-1-2006 neither worker nor the 
opposite party appeared only representative of Smt. 
Nirmala appeared. Smt. Nirmala or her representative did 
not file evidence in form of affidavit as ordered therefore 
she was warned that if her affidavit is not filed till 27-1-2006 
the Court shall be disposed of according to law. But as 
usual Smt. Nirmala did not comply the order and instead 
the representative moved application D-ll which was 
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allowed and the worker was allowed to file affidavit on 
2-3-2006. The worker remained absent on 2-3-2006 and the 
representative of the opposite party Sh. U.K. Bajpai moved. 
an application C-13 for recall of ex-parte order along with 
authority letter A-14,20-4-2006 was fixed for disposal of C- 
13. Parties did not appear on 20-4-2006, however, the 
application C-13 was disposed of at the cost of Rs. 200/-. 
After paying the cost was paid next date fixed was 8-5-2006. 

The representative of Smt. Nirmala on 8-5-2006 stated 
that reference order is defective since Bishan Lai had already 
expired on 3-12-1992. Therefore, the reference order has to 
be amended by the appropriate Government and therefore, 
Smt. Nirmala be allowed to get the reference order amended. 
In the interest of justice the worker was allowed two month’s 
time to get the reference order amended and the next date 
fixed was 7-8-2006. 

Parties absented on 7-8-2006 therefore 23-8-2006 was 
fixed for evidence of Smt. Nirmala in form of affidavit. Smt. 
Nirmala did not file any affidavit. The representative of 
Smt. Nirmala informed that Smt. Nirmala shall file affidavit 
only after reference order is amended, therefore, 29-9-2006 
was fixed hearing. Since no amendment order in the 
reference order received till 20-12-2006 and the opposite 
party filed written statement A-17, therefore, Smt. Nirmala 
was directed to file rejoinder on 4-1-2007, but, no rejoinder 
filed in the circumstances 22-1-2007 was fixed for evidence. 
The worker did not appear even on 22-3-2007, therefore, 
the case was direct to proceed ex-parte against the worker 
and 4-4-2007 was fixed for ex-parte evidence. The opposite 
party fixed affidavit A-18 on 10-4-2007 and the next date 
was fixed 10-6-2007 for argument. However, the file could 
not be put up on 10-6-2007 and 12-7-2007 was fixed for 
argument. On 12-7-2007 the son of representative of Smt. 
Nirmala namely Sh. Sanjay Awasthi appeared and opposite 
party remained absent. Sh. Sanjay Awasthi moved 
application for adjournment, therefore, 8-8-2007 was fixed 
for argument. 

Today the worker or her representative did not turn 
up till 3.30 PM and since the case is proceeding ex-parte 
against the worker, therefore the representative of the 
opposite party was directed to put fourth his^arguments. 

Heard argument and perused the evidence on record 
carefully. 

Smt. Nirmala has not mentioned the date, from which 
Sh. Bishan Lai was engaged as safaiwala. No appointment 
letter in respect of Sh. Bishan Lai’s appointment has been 
filed in the court. 

Smt. Nirmala has, in para 4 of the statement of claim 
has stated that Sh. Bishan Lai died on 19-12-1992 but 
according to the phote state copy of death certificate filed 
by her it transpires that Sh. Bishan Lai died on 3-12-1992 at 
-Firzozabad. In the absence of evidence on behalf of Smt. 
Nirmala it is difficult to believe that Sh. Bishan Lai was a 
regular employee of the railways. Although Smt. Nirmala 
has stated that Sh. Bishan Lai has passed prescribed 
medical examination and duly screened and was occupying 
the statues of railway employee. No particular date has 
been mentioned on which Sh. Bishan Lai was medically 
examined or screened or empanelled. The worker has filed 


the photo stat copy of her appointment order in which the 
subject of letter is written as “Naye Namitak Sharmik ke 
roop main lagane ke vishay main” The photo stat copy of 
the above letter goes to show that she was engaged on 
daily wages. When regular worker dies in harness and her 
wife has to be appointed on compassionate ground, the 
wife cannot be appointed as casual labour on daily wages. 
The widow has to be appointed as a regular employee on 
compassionate ground. 

The opposite party has filed paper No. 18/9, which 
shows that Smt Nirmala was called for medical examination 
along with necessary documents and medical examination 
fee etc. the worker was thereafter engaged as fresh hand as 
is evident from paper No. 18/10. Had Bishan Lai been 
screened, there should have been similar documents in 
respect of Bishan Lai but no document has been produced 
by Smt. Nirmala. 

The Divisional Personnel Officer of Railways has 
proved by affidavit that as per the available records 
Sh. Bishan Lai was not regular employee till his death. 
There is no reason to disbelieve the Divisional Personnel 
Officer of the Northern Railway. The represen tative-of the 
opposite party has argued that the benefit or family pension 
cannot be given to a worker as per extent Rules mentioned 
in Railway Servant Pension Rules 1993. In this connection 
the Railway Board Letter No. 3214-Circular No. 720-E/O-IX 
(Pension) dt. October 26, 1965 is very relevant and the 
Hon’ble Supreme Court in case of Union of India vs. Ravi a 
Bikaner cited in AIR 1997 SC 2843 decided the matter 
relating to family pension of employee who is not 
regularized after screening and empanelinent on the post. 
The Apex Court denied the family pension. The extract of 
judgment is reproduced below: 

“The Railway Board in its letter bearingS. No. 3214- 
Circular No. 720-E/o-IX (Pension) dt. October, 26, 
1965 after examining the question, had stated that 
''That Family Pension Scheme for Railways 
Employee, 1964 is applicable in the case of regular 
employees on pensionable establishment. Since the 
casual labourers will be brought on to the 
pensionable establishment only on their absorption 
against regular temporary posts, it follows that they 
will come under the purview of the scheme from the 
date of their absorption against the regular temporary 
posts. In other words, the benefits of the Family 
Pension Scheme for Railways Employee 1964 will 
be admissible in the case of death of such an employee 
while in service, only if he had completed a minimum 
period ofone year's continuous servicefrom the date 
he was absorbed against a regular temporary post. 

In AIR 1988 SC 390, Ram Kumar’s case the Supreme 
Court held that no retrial benefit was available to the widow 
of the casual who had not been regularized till his death. 

As Smt. Nirmala has not been able to prove that her 
husband died on 19-12-1992 and that he was regular 
employee or permanently absorbed employee of the 
railways service, therefore, Smt. Nirmala is not entitled to 
get any family pension. 
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Learned representative of the opposite party, Shri 
U.K. Bajpai has also argued that Smt. Ninnala has not 
pleaded nor proved that she made any representation to 
the opposite party for family pension. In the circumstances 
mentioned above the action of Sr. DPO.'NR. Lucknow and 
Medical Superintendent. Northern Railway, Chabagh, 
Lucknow is not granting family pension to Smt. Nirmala 
widow of Late Bishan Lai w.e.f. 20-12-1992 is justified and 
Smt. Nirmala is not entitled to any relief. Award passed 
acccordingly. 

Lucknow ’ 

10-8-2007 SI IRIKANT SHUKLA, Presiding Officer 

^ 22 aror, 2007 

W.3TC. 2638.—srfsrfro, 1947 (1947 
14) *TTCf 17 ^ 7^3 IN? 

^ 97JTZ (wf WIT 28/2004) ^ TO%T 
^ 22-8-2007 ^ "TO TgSTT I *■ 

[U 12012/557/1998-3l^31R(^I)] 

t&n 

New Delhi, the 22nd August, 2007 

S.O. 2638. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 28/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workman, received by the Central 
Government on 22-8-2007. 

[No. L-12012/557/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
- ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-L4BOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 28/2004 
[Principal Labour Court CGID No. 275/99] 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workman] 
BETWEEN 

Sri M. Bhaskar : I Party/Petitioner 

AND 

The Assistant General Manager, ; II Party Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : Mr. K. Veeramani, Advocate 


AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-l 2012/557/98-IR (B-I) dated 23-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 275/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 28/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Bhaskar, wait list No. 687 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Claps IV cadre in 
State Bank of India and he was given appointment as 
messenger after an interview and medical examination. He 
was appointed on temporary basis at Tiruchengodu branch 
from 1-1-1986. During 1985-86, the Petitioner was orally 
informed that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class I V temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Tiruchengodu branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 1-1-1986, the Petitioner 
has been working as a temporary messenger and some 
time performing work in other branches also. While working 
on temporary basis in Tiruchengodu branch, another 
advertisement by the Respondent/Bank was made 


7140 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II- Sec. 3(ii)] 


regarding casual workers who were reported to be in service 
during the same period. While the Petitioner was working 
as such, the Manager of the branch informed the Petitioner 
orally on 31-3-97 that his services are not required any 
more and he need not attend the office from 1-4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended in failure, the 
matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25 G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also riot 
observed the instructions regarding grant of increments,- 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement- of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D. Act in lieu of provisions of 
IW, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 


Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 687 in waitlist 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above; 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were.no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of705 wait listedcandidates, 211 temporary 
employees were appointed and since the Petitioner was 
wait listed at 687, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
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It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respoftdent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed worlanen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 687 for restoring the wait list of 
temporary messengers in the Respondent/ 


Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in thefconnected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and' 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 

. exceeding 200 days, hence the question of Petitioner 
working for 240.days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
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I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25 G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit Of the 
workmen to whom section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1* of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go* or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
ma, ked as Ex.Ml, M3 and M4 respectively. But, when MW1 


has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but hfe has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement Further, according to 
MW1 wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined t^^list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex.MlO comprises 
of bbth messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry-wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not in conformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
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has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave Vacancy was used as a device to take 
' them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Ftirther, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as 'badlies casuals Or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list-has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates fc/und suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWI. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 


deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25Fof the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continUous.service 
of the Responden t/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds. have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression \actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 

In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not n^intainable in view 
of the facts and circumstances of the case- The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
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their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911IXJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that "in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen." Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviouily is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. "It further held that " there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ’’ Learned counsel for the Respondent 
further relied on the rulings reported in 1997 I LU308K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that "settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 


l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which th.e contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “ settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them . When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable." Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

%• 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM mi A HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
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material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “ the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB 1C 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has bben 
exhausted, now the Petitioner cannot question that he 


should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of fhe impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SC<§ 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel Was prepared and the fact that it 
was a yearly panel expiring oq|6-2-98, we are of the opinion 
that the Respondents did not gerany right because of inclusion 
of their names in the said panel for permanent absorption in 
the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
19913 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SING H AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) do vacancy is 
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available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a j udicious one. From this, the impugned 
directions must be held to be totally untenable* and 
unsustainable. Thus, the SupRme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 


temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D. Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent ip banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a Casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
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for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a.due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE 
AGRO INDUSTRIES DEVEL OPMENT CORPORATION 
Vs. S.C. PANDEY wherein the Supreme Court has held that 
“only because an employee had worked for more than 240 
days of service by that itself would not confer any legal 
right upon him to be regularised in service.” The Supreme 
Court also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Government 
in the wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 


entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannut 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are * 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

* 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri M. Baskar 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-^8 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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W2 204)4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 2404-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of.daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
■. vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 08-08-86 Xerox copy of the service certificate 
issued by Thiruchengodu Branch. 

W10 Ml Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Wll Nil Xerox copy of Vol. Ill of Reference book 

on Staaff matters upto 31-12-95. 

W12 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 

W15 17-03-97 Xerox copy of the service particulars - 

J. Velmurugan. 

W16 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W17 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 


W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W19 

134)2-95 

Xerox copy of the Madurai Module 
circular letter about Engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W21 

09-07-92 

Xerox copy of the minutes of Bipartite 
meeting. 

W22 

094)7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation .of norms—creation of 
part time general attendants. 

/23 

07-024)6 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W24 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox Copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-1088 

Xerox copy of the settlement. 

M4 

94)1-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

284)5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

154)5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.3CT. 2639.—sfeftfoF fariK 1947 (1947 

ofTT 14) ^ «TRi 17 Sf g- ffl T J i xf, W*m, ^Z Ifc 
3rfq? ^tori ^ -5R^ ^ Ph4M*Y zz% 44*kY 
^ #g, srpri* 3 sftsiiPiq, f^psrr^ 3 w^k, 
^€l)Pl$ 5lte^l/9rq ' WjW i ^ , <# w (^ WTT 
50/2004 ) ^ f, # TT^TC 22-08-2007 

^ W ^3TT «JT I 

[U t*CT- 12012/376/1998-3^3TR(^t-I)] 
3R*r igm, t** arterct 
New Delhi, the 22nd August, 2007 
S.O. 2639. —In pursuance of Section 17 of the 

Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
50/2004) of the Central Government, Industrial Tribunal- 
cum-Labour Court, Chennai as shown in the Annexure in 
the Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-08-2007, 

[No. L12012/376/1998-1R (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 

1 CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. JAYARAMAN, Presiding Officer 
Industrial Dispute No. 50/2004 
(Principal Labour Court CGID No. 66/2004) 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri. V, Sounder Raj : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party Management 
State Bank of India, Z.O., 

Madurai 

APPEARANCE 

For the Petitioner : Sri V, S, Ekambaram, 

Authorised Representative 

For the Management : Mr. R. Krishnamachari, 

Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/376/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 66/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT Cum -labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No. 50/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri V. Sounder Raj, wait list No, 283 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Kalkulam branch from 
20-07-1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court, The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C, 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his-application in the 
prescribed format through Branch Manager of the Kalkulam 
branch. He was Called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 20-07-1984, the Petitioner has been 
working as a temporary messenger and some times 
performing work in other branches also. While working on 
temporary basis in Kalkulam branch, another advertisement 
by the Respondent/Barik was made regarding casual 
workers who were reported to be in service during the 
same period. While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-97 that his services are not required any more and he 
need not attend the office from 1-4-1997, Hence, the 
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Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended in failure, the 
matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. f 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise* 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions Df 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement 
and could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and sucjh engagements were 
prevailing from the year 1970 onwards. Such of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987*16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 283 in wait list 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in* any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered* for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates, 
219 temporary employees were appointed and since the 
Petitioner was wait listed at 283, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout-the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
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plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. Aftef the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in t&e 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement'dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
m^y be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 283 for restoring the wait list of 
temporary messengers in the Respondent./ 


Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(if) “To what relief the Petitioner is entitled?” 
PointNo. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
Connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding-on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and*they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. < 

V 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Responcfent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
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the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25 G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of‘A, 
B & C\ is quite opposed to the doctrine of ‘last come— 
first go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity tp persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. fpr absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bulk’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about .this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.MlO that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 


are marked as Ex. Ml, M3 and M4 respectively. But, when 
MW1 has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW1 wait list under Ex.M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of.candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex.M10 comprises of 
both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No.l 1932/91 in W.P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear, that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
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;■: dpcmnent.lt is further contended on behalf of thePetitioner 
that though the Respondent/lBank Jras alleged that these 
.petitipners were engaged; in leave vacancy* theyhave not 
n beeti told. at. the .time, of initial appointment that their 
j .appointment was in leave vacancy, Further, even beforeor 
a after the seUletnent on absorption .of temporary employees, 
L the exprejssion.that they were .engaged; inweave, .vacancy 
. was, used as a device to take them/Out of the principal 
cianse^CopJ Bfdie y^ct, 

: wprk.in .the..Respondent/Bank is.continuous and though 


r is.still in existence, the categorisation.as such is ,not valid 
,’ ; and the provisionsof pastry Award, are aJs^jolated• 
Further the representative qf the. Petitioner jelied on. the 
J ndings reported ip 

Ri-siiRyjEB^NKpj- India, and <nji^«s p^Kin jhe 

S.uprerneXoprjt (if f } b^ld,that j i tOpfjnplpy ^qri^ien as 
‘bad(ies’,casuals or ternpofafieSrand tq. continue them as 
such for many years with the object of depriving them, of 



lisfhaS not been prepared in accordance with principle pf 
seniority iii the legal sens^ smce tHe selected candidates 
with lbhgest over ’those who 

joined the sbrvib e Iriter rind the before, the wait fist under 
Ex. M10 which has been drriWn up is contrary io law and 
also bad M law. Thus, : the ftesporident/B'ahk has not acted 
in accordance with t^&'&Whifid the spirit of the settlement, - 

’■’.limit’&3 'im&iLUtl£df.J»2Li /i-u.£i> ’ • Li? 5 W’’ ’‘Yjtliii’J'Lst. . 



; -for jperinanerif appointment will be offered appointment 
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accept 

appointment or pOstihg;within the ; prescribed period, ’he 

* (Q VtVlit >Ai. +** s+'Ji. iS 4 A-« 4 


deleted froin a$d he hav^b 

‘further diaim'for -bfeihg considered ■■fbi ‘p^fmrih'Sfit 
appointment in the barik:- Thb Rbspohdehf/'BShk hak riot 
produced any document show how he has arrived at the 
seniority and till date, it is a mysteryastowbo tha;t senior 
was and there, is np documentary qylpencf Jn import qf 
theayerrneht imp alsoior. the ayermefriof MW ^Therefore, 



j and the Reappriifen^ irt accordance w4h 

'the terms;settlem^^^ of,, tqi^porary 

employees, ^ugfithe^^ hi? •; pip ; dv.ced 

jEx. ^6which 1 alleged to bef CQpypfr^ 
prdceedjngs.da t ed. 9-6-7f beforq.. Regiqr>a) .Lfhour 
Commissidner (Central), Hyderahfh? ft ft. pefther. a 1$(3) 
delft ^ w /1?'® ft t' H ^ _ t tie 

ifesporiderfi fBankV w^ ftfpjfflji-jlp 

irtodihcatidh of isx.Ml tq M4 made intenhspf ff-Mh. 'though 
the Respondent^ MTand,^ 

orders passedhy High Court of Madras in \Wifcp Nb.Hv^i/ 
91 in^W^P. NO. 7872/91 ecaSed: to HaveanyTeleVaUCewhen the 


ttWoi witnesses* 1 the deposition 5 df'mariage'merfP WithdsSds 


:have 

.arc marked .as Ex. ! Mljtpf'MSi AboVfedali; thQii’gff’lhe 
^ Respoitdent/Bank has reffeyr'ed-do^Vdluritatyt ftCtirimdht 
scheme. In the .Respondeni/Barikdt was impiCmeri ted Only 
: in the year 2001 and it cdnslitufes post reference period 
oand i hence- evidende of 1:Responden.t/Barik has' no 
application to the Petitioner’s case. The Petitioners have 
completed the service of:240rdays.and more in a continuous 
period ,of ,12..calendar months as enshrined' under 
,Section 25© apd,25F of the Industrial Disputes Act, 
; therefipre» their retrenchment frpm^ service is illegal arid 
against-the ( mandator.y provisions ^Sections !-25.- arid 
s therefore, they are deemed tOsbe in .continuous service of 


Wn Vvstfmii 

M PlHsJwH npt/?g^!eM Wl 



ptfMHws fsdayariom 

have also completed ^ days in a period ,o ( f calendar 
c mpriths.'fie al^'rwied qh the 

^t^WtrrlFiXT ‘A /TfAW*-!' 5 a mr Arlr.. 


wicwtnev wet^iw twpmmyjwtit ortKe.fenipi^r and 
for vdlich he' had bheri pafd Sba^ks eithbf rind er Express bi 
iirripfied v 'cbhtfhct Bf'seiViBe Bf fe^edriipuisiori Of statute, 
> sthridfrig orders etc.” 

ifife 

feeSpondbrilt/Brirfk ^B^IrlteVviei^' ari'd 



bank’scircUlarand ther^fOfeVtheirretrenchrnerit 'isHllegal. 
In 1 all these cases, the ; 'PetitionersJWe^eIri^employhiieht'as 


on account of settlerriehts/lapsing of wait lisiS ' arid Out Of 

1 thesePetiti0rterSsomeiofthem. ; have'c0mpleted,24() a< j a y S 

and^oiQrein»a'contmuousperiOdiof'12r:Caiendarmonths 
arid theyarein age groupiof 40 to 50.years ririd fortno-fault 
of theirs^ they find themselves stranded in life midstream. 
Thiey have: &lso^rrot;gainfully employ edp Mi such 
circumstan.cesj this Tribunal hasto pass.an award in: their 
favour. . imntepMO *xi v-sm 1 ttarl? bted iorfn:s;t tl 



they, do not; have any. bearing in the case of .the Petitioner. 


in 'this case and* thd PetRfoiiers in^hd ‘Borinected disputes 
W“bre^ri&f iiP cdri^ri^usl dehficb^^ei^e^ lbd'%bbst$riri’ ( 6T 
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their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bon afide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bon afide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
AP. AN£ OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997II LLJ1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement. ” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs . 
PRESIDING OFFICER AND OTHERS wherein the 


Supreme Court has held that “settlements are’divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he lias to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
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rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KODLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAGNATHAN 
ORIENT PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & 
ORS. wherein the Madhya Pradesh High Court has held 
that “the Tribunal cannot go behind the terms of reference, 
but that does not mean that it cannot look into the pleadings 
of parties.” He also relied on the rulings reported in 1998 
LAB IC 1507 A. SAMBANTHAN Vs. PRESIDING 
OFFICER, LABOUR COURT, MADRAS, wherein it has 
been held that “it has been repeatedly held that the Labour 
Court should not attempt to consider the order under 
reference in a technical manner or a pedantic manner, but 
should consider the order of reference in a fair and 
reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of'reference is not happily framed nor 
was it framed to the high expectation of the Labour Court” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into thd pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the. question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 


is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. . 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for. one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank: Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in X>92 LAB IC 2168 STATE OF 
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HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “pow coming to 
the direction that all those ad-hoc temporary empjpyees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a - 
vacancy. The direction ini effect means that every ad-hoc! 
temporary employee who has been Continued for orie year 
should be regularised even though (a) ho vacancy is 
available for hiim which irteans creation of a vacancy; (b) he 
was hot spOnsohsd by ; Employment' Exchange nor Was he 
appointed' in pursuance of a ; Notification calling for 
applications Which means he had entered by a back door; 
(C) he Was not eligible and qualified for the post at the time 
of his 'appointment;; (d) his record of service since his 
appointment is not satisfactory. These are the additional 


upon by, the..High Court justify such wholesale, 
unconditional orders^ Moreover, from the mere 
continuation of an ad-ifeoc employee for one year, it cannot 
be. presumed, that there is need for regular post. Such a 
presumption;may be justified only when such continuance 
extends to several years. Further^ there can be no rule of 
tbiimb. in such maftefs. Conditions and circumstances of 
one Unit may not be the same as of tlie other. Just because 
in one case; a direction was giveh to regularise employees 
who havte put 1 in one year* s service as far as possible and 
subject'fo fulfilling the qualifications, it cannot be held 
that in bach and every case, such a direction riiust follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded: in each case having regard to all the relevant 
facts -and ; circumstances of (that! ease. It cannot" be a 
mfcchanical aet but a judicious one* From this,: the-impugned 
directions ;ihust be held ; to be to tally untenable and 
unsustainable-.:” Thus, the- EupremP, Court, set aside the 
orders of Lower Courts. He further relied on . the decision 
reported in 1^97 U SCC 1 ASHWAhfl KLJMAR . AND 
OTHERS K?. ^TATE OF BIHAR AND OTHERS wherein 
the Fulljjench of thq.Supreme Qqurt has considered the 
above regular)sation,qf 5 appointment in excess qf 
sanctioned posts, n *3.o Tar as the question of cohfijmatiqp 
of these employees whose.entry itself was illegal and void 
is concerned, it is to be noted tha^t ptiestiqhqf confirmatibn 
or regularisatiori M aWj iife^ikrlyaj^o £&fldidiifd 

Woulaari^e;If fhe’Caiidi d ate cbncerrfed is ’ajppoihired’ift kri 
irregular manneror 6n#eE/i:oCba J stsagaiiist^^ 
vacancy which is diready ■ sahetioried; Btit; if thfe initial 
entry -itself ’ is unauthorised an3 is- noE’agkihst Shy 
sanctioned^vae^ndy,''qUestionof /egttfariSihgtiiefhctimh^ 
On such a hon-existing Vacancy would never survive for 
consideration and even if suchipiirpbrted rcgulatisation or 
confirmation is given, it would be an exercise in futility; It 
would amount to decorating a stillborn baby. Under these 
circumstances* there was no occasion to regularise them 
or to give themiyalid confirmation, Theso.called exercise 
of confirming these employees* therefore,: rem^ined^ a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were.appointed 
oply due, to exigencies and they have not appointed against 


any regular vacancy and they hayeonly appointed in leave 
vacancies and.^crefore, they arc not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 sCfc 3.6^7 HIMANSflU 
KUMAR VIDYARTHI &QR$. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Cdurt has held that “they 
are tethpOfary employees working oh daily wages. Under 
these circumstances, their disengagenient from service 
canhot be construed to be a retrenchment under the I D. 
Act.' The concept of ! retrenchment therefore, canriot be 
stretched'to stich an extent ai; to cover these employees ' 
Since they arc only daiiy Wage employees and haVe no 
right to the posts, their disengagement is not arbitrary.”; 
He further relied on the rulings reported in 1994 3 LLJ 
(SupR.) 754 wherein the Rajasthan High Court has held 
that “Under Section-25G of the I D. Act retrenchment 
procedure following principle of‘‘last come-first go’ is not 
mandatory but only -directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniorsfs 
Though irtl this case; the Petitioner, has alleged that his 
juniors have been made permanent-in banking service, he 
has not established with any evidence that his juniors were 
made permanent by the Respqndent/Ranh. Any hqw, if the 
Petitioner has shown anything, the Respondent/Baiik is 
ready to establish the fact before this Tribunal that he has 
worked more^ days than the. Petitioner. In such 
circumstance^; the prayer for reinstatement in die services 
of Respondent/Barvk cannot.be given to the Petitioner and, 
therefore, the,claim is to be dismissed.yrith.costs.. , 0 ....., 

.. .15. ^earned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC1 SECRETARY, 
STArg OF KARNATAICA Vs, UM A DEYI, the Supreme 
Court has Held that merely because a temporary employee 
or ^casual wage worker is continued for a time-beyond the 
term of his appointment, he would not be entitled.to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was hot .made by ! following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court io prevent regular recruitment at the instance of 
temporary employees "whose period of employment has 
come to an eftd or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right” 
Further, it has also heldthaf “it iS not as if, the person who 
accepts an etighgement either temporal oreasual in nature 
is hbt aware of His employment. He accepts the employment 
With open e^es. It may be true that he is not iri a position to 
bargairt-^-nbt at arms length since he m ight have been 
searching for some employment so as to eke out his 
livelihood aiid accepts whatever he gets. But on that ground 
Elope;: it would not be appropriate to jettison the 
constitutional scheme of appointment, perpctiiate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so,ft will be creating another mode 
of public, appointment which, is not permissible-” .Further^ 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a. proper competition among qualified. 
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persons,; the same would not confer any right on the 
appointee..;. 1 ,. It has to be clarified that merely because a 
temporary employee or a casual wage worker is continued 
for a, tipae beyond, the term of Jus appointment, he would 
not be entitled to be absorbed, in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further* in GDJ 2006 SG 443 National FERTILIZERS Ltd. 
and OTHERS Vs. SOMVIR SS, wherem the Supreme Court 
h^s held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
pefibd of probation would notarise . M Further, in CDJ 2006 
SC 305 MUNICIPAL COUNCIL, SUJANPUR Vs. 
SURINDER KUMAR, the Supreme Court has held that “it 
is not disputed that the appointment of the Respondent 
was not in sanctioned.post. Being a -State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India Would be void in law,” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of theGovernment in the 
wake, of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements ehtdred into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they-are not 
entitled to dispute the same and they are estopped from 
dping so, Further, t heir prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
Such ciicumslances, after expiry of the period mentioned 
ih the settlements which* were subsequently amended by 
settlements, the Petitioners cannot how question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner,. 

17.1 find much force in the contention of the learned 
counsel, for the Respondent. Though in the Claim Statement, 
the Petitioners have made so. many allegations with regard 
to preparation of wait list and also settlements entered into 


between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and;they have not alleged.that, settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are, only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, ! find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 

temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the Wake of prevailing 
market economy* globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, 1 find this point against 
the Petitioner. * ’ : 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view Of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. r 

21. Thus, the reference is answered accordingly. 

- K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner >; WW1 Sri V, Sounder Raj 
w ., WW2SriV.S.Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
• ■: MW2 Sri M. Perumal ; 

Documents Marked:— 

Ex. No. Date Description 

W1 1-08^88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
; for implementation of Ex. M1. 
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W3 24-4-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 1-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

WS Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 Nil Xerox copy of the service certificate 

issued by Kalkulam branch. 

W10 30-06-94 Xerox copy of the service certificate 

issued by Thalakulam branch. 

Wll 06-03-97 Xerox copy of the service certificate 
issued by Kothanallur branch. 

W12 24-07-97 Xerox copy of the service certificate 

issued by Kalkulam branch. 

W13 24-07-97 Xerox copy of the service certificate 

issued by Kalkulam branch. 

W14 24-07-97 Xerox copy of the service certificate 

issued by Kalkulam branch. 

W15 ,05-12-02 Xerox copy of the receipt given by 
Petitioane to Respondent/Bank for 
coolie charges. 

W16 30-06-97 Xerox copy of the service certificate 

. issued by Thalakulam branch. 

W17 06413-97 Xerox copy of the service certificate 

issued by Kothanallur branch. 

W18 24-07-97 Xerox copy of the service certificate 

issued by Kalkulam branch. 

W19 24-07-97 Xerox copy of the service certificate 

issued by Kalkulam branch. 

W20 Nil Zerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W21 Nil Xerox copy of the Reference book on 

Staff matters Vol. Ill consolidated upto 
31-12-95. 

W22 064)3-97 Xerox copy of the call letter from Madurai 

Zonal Office for interview of messenger 
_ post—V. Muralikannan. 

W23 06-03-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—K. Subburaj. 


W24 06-03-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—J. Velmurugan. 

W25 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W26 26-03-97 Xerox copy of the letter advising 

selection ofparttime Menial—G. Pandi. 

W27 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W28 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W29 13-02-95 Zerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W30 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W31 09-07-92 Xerox copy ofthe minutes of the Bipartite 

meeting. 

W32 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W33 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W34 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 2740-88 Xerox copy of the settlement. 

M4 094)1-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 094)6-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 284)5-91 Xerox copy of the order in W.P. 
No.7872/91. 

M8 15-05-98 Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
; in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Madurai 
Module. 

Ml1 25-10-99 Xerox copy of the order passed in CMP 

No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.3IT. 2640.—atfalRl-h fddK 3lftjfWT, 1947 (1947 
14) 9RT 17 

^ ^ tfsrs PwU*l sfa ^ ^rd* ^ 

3135N 3 aMPi** sMfw 

3 rter^, ^(*Mi 11/2004) qtf yebifVid 

t, ^ EEhK ^ 22-8-2007 ^ TTFcf f 3*T «?T I 
[ft T^T-12012/240/1998-3flf31K(*ft-I) ] 

SR'SRf 3>HK, 

New Delhi, the 22nd August, 2007 

S.O. 2640. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
111/2004) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Chennai as shown in the Annexure in 
the Industrial Dispute between the management of State 
Bank of India and their wdftcmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/240/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 111/2004 

[Principal Labour Court CGID No. 101/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri K. Sivagnanam - ; I Party/Petitioner 

AND 

The Assistant General Manager,; II Party/Management 

State Bank of India, Region-I 

Trichirapalli 

' APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. V. Sundar Anandan, 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. D12012/240/98-IR (B-l) dated 08-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 101/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 111/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri K. Sivagnanam, wait list No. 589 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tirukkovilur branch frdm 
01-01-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements.. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Tirukkovilur ADB branch. He was called for an interview 
by a Committee appointed by Respondent/Bank in this 
regard. But, they have not informed the result of interview 
and also With regard to appointment. But, the Petitioner 
was informed orally to join at the branch where he initially 
worked as a class IV employee. From 01-01-80 the Petitioner 
has been working, as a temporary messenger and some 
times performing work in other branches also. While 
working on temporary basis in Tirukkovilur branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 3_1-3-1997 that his services are not 


7160 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II —Sec 3(ii)] 


when their case was espoused by State Bank of India Staff 


required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular.'Hie 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 

, Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law,.retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due, to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter, of conciliation 
proceedings andminuteswe.redrawnunder r Section,18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment aSper his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was-wait listed as candidate No. 589 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of652 Waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked gs a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment! Such of those temporary 
employees who were. appointed werC engaged for more 
number of days and hence, they were appointed^ Under 
the settlement, employees vfere categorised as A; B, and 
C. Considering their temporary service and 1 subject toother 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered arid under Category; (B) the temporary 
employees who havri completed 270 days aggregate 
temporary service in any continuous block of 36»calendar 
months and under category (C)-th^ temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse* hi Member, 1991 arid trie cut off date was 
extended up to 31-3^97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid, and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme andeven 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts tfiatall the aforesaid temporary 
employees were working in leave vacancies and not in 
regtilat permanent vacancies. In terms of aforesaid * 
settlements, out of652 waitlisted candidates, 212 temporary * 
employees were appointed, and since rtfre Petitioner .was 
wait listed at 589, he was not appointed. The ..said 
settlements were bona fide which were the only workable 
solution and is binding on. the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further; the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country, The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 do&i not apply to Respondent/Bank 
and this Tribunal h^no jurisdiction to entertain such plea. 
It is not correct to say that dpcumen[s. and ■ identity, $f 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
Employment Exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlements dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 589 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 54? (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
farther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary emph yees 
at branches/offices are not allowed to be in s> vice 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
Work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW1 wait list under Ex.MlO was prepared on 2-5-92 but 


there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
Class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality com mi tted or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work :n the Respondent/Bank is 
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continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those, who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law artd also bad in law. 
Thus, the Respondent/Bank has not acted; in accordance 
with the law and the spirit <)f the settlemelnt, but in utter 
violation and in breach of it. Though clause 1 2(Jej of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has notproduced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of NfWl. Therefore, the termination of the 
Petitioner who was in regular servic^ Of the Respondent/ 
Bank is arbitrary, mala fide and illegaland the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and iticonstitutes post reference period and hence evidence 
of Re&pondent/Bank has no application to the Petitioner’s 
case, 'The Petitioners have completed the service of 240 


days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.D.s have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc” It is furthe., argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provision of law and implemented by the Respondent/Bank 
and the claim of the Petitioners are not bona fide and are 
made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed .35 he 
was positioned down in the seniority. The Respondent/ 
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Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not. resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen ." Learned counsel for the Respondent 
further relied on the rulings reported in 1997IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union mil be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same . To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement ." It further held that "there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration ." Learned counsel for the Respondent 
further relied on the rulings reported in 19971LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 


which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. "He further relied on the rulings reported in AIR 2000 

SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that "settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is cm underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable. ” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JHJLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature ofpleading of 
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the Petitioner to find out the exact nature of dispute 
instead of refitsing to answer the reference on merits.' 1 ' 1 
Further, he argued that the Tribunal has got power to go 
into the question whether the Petitioner is to be reinstated 
in service or not for which he relied on the rulings reported 
in 1998 LAB IC1664VAN SAG NATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that "the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties. ” 
He also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that "it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a 
technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner. ” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that ‘ ‘the Tribunal has jurisdiction to consider 
all incidental matters also and the order of reference 
should not be construed in the manner which would 
prolong the industrial adjudication. The Labour Court is 
expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framedto the high expectation of the Labour Court. ” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of thePetitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that "the only question which fallsfor determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 


acquires a right of appointment in Govt, service in an 
existing or a future vacancy. ” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory. ” He further relied on the rulings reported 
in 1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for 
one year only and that inclusion of their names in the 
panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, 
we are of the opinion that the Respondents did not get 
any right .because of inclusion of their names in the said 
panel for permanent absorption in the services of the bank 
Whatever conditional right they had come to an end with 
the expiry of the panel. The claim of the Respondents as 
contained in the W.P. was thus, misconceived and 
therefore, the learned Single Judge and the Division ' 
Bench, when it first decided the appeal were right in 
dismissing the Writ Petition and the appeal respectively. ’’ 
He further relied on the rulings reported in 1991 3 SCC 47 
SHANKARSAN DASH Vs. UNION OF INDIA wherein 
the Supreme Court has held that “candidates included in 
merit list has no indefeasible right to appointment even if 
a vacancy exists ” and relying on all these decisions, learned 
counsel for the Respondent contended that since the 
Petitioner has no right to question the wait list and since 
there is no mala fide on the part of the Respondent/Bank in 
preparing the wait list, it cannot be said that preparation of 
wait list was made with mala fide motive. Under such 
circumstances, after the expiry of the date namely 31-3- 
1997, the Petitioner cannot plead for restoration of the wait 
list and he cannot pray for reinstatement as alleged by him. 
Further, he relied on the rulings reported in 1992 LAB IC 
2168 STATE OF HARYANA AND ORS. Vs. PIARA SINGH 
AND OTHERS wherein the Supreme Court has held that 
“now coming to the direction that all those ad-hoc 
temporary employees who have continued for more than 
a year should be regularised, we find it difficult to sustain 
it. The direction has been given without reference to the 
existence of a vacancy. The direction in effect means that 
every ad-hodtemporary employee who has been continued 
for one year should be regularised even though (a) no 
vacancy is available for him which means creation of a 
vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
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service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the.Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 


the rulings reported in 1994 3 LLJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of ‘last come-first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days ihan the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the'law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
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Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. 
S.C. PANDEY wherein the Supreme Court has held that 
“only because an employee had worked for more than 240 
days of service by that itself would not confer any legal 
right upon him to be regularised in service. ” The Supreme 
Court also held that “the changes brought about by the 
subsequent decisions of this pcurt probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were- subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in.nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20 . In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri K. Sivagnanam 

WW2 Sri V. S. Ekambaram 
For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 
Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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W2 2&04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex, Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in the 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in the 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 18-08-84 Xerox copy of the service certificate 
issued by Thirukkovilur branch. 

W10 Nil Xerox copy of the service certificate 

issued by Thirukkovilur branch. 

Wll 16-05-91 Xerox copy of the service certificate 
issued by RMY Manalurpet branch. 

W12 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondebt/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W13 Ml Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from 

Maduri Zonal Office for interview of 
messenger post—V. Muralikannan. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

Zonal Office for interview of messenger 
post—K. Subburaj. 

W16 0603-97 Xerox copy of the call letter from Maduri 

Zonal Office for interview of messenger 
post—J. Velmurugan. 

W17 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W18 26-03-97 Xerox copy of the letter advising 

selection ofpart time Menial—G. Pandi. 


W19 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle.. 

W21 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about engaging temporary 
employees from the panel of wait list. 

W22 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W23 

09-07-92 

Xerox copy of the minutes of Bipartite 
meeting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management- 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

30-07^96 

■ Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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[*T. T^-12012/283/1998-3#8R(4-I) ] 
3^RT 3lfeRt 

New Delhi, the 22nd August, 2007 

S.O. 2641. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 27/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/283/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 27/2004 
[Principal Labour Court CGID No. 147/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri G. Selvaraj : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar, Advocate 
AWARD 

1 . The Central Government, Ministry of Labour, vide 
Order No. L-12012/283/98-IR(B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 147/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 27/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri G. Selvaraj wait list No. 340 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Ammapettai branch from 
22-3-1982. During 1985-86, the Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of pass IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories 
namely A, B and C. Though the classification was 
unreasonable, the Respondent/Bank brought to the notice 
of the Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Ammapettai branch. He was called for an 
interview by a Committee appointed by Respondent/Bank 
in this regard. But, they have not informed the result of 
interview and also with regard to appointment. But, the 
Petitioner was informed orally to join at the branch where 
he initially worked as a class IV employee. From 22-3-82, 
the Petitioner has been working as a temporary messenger 
and some time performing work in other branches also. 
While working on temporary basis in Ammapettai branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed 
the Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard 
to his non-employment. Since the conciliation ended in 
failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As'against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn, under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 340 in wait list 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of705 wait listed candidates, 211 temporary 
employees were appointed and since the Petitioner was 
wait listed at 340, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 


It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Resp6ndent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 340 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


8 . In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respbndent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
rcgularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V -A of the 
l.D. Act and it is preposterous to contend U&t the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the LD. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25 F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B and C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex. Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporaiy employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex.W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex. M10 in this case. Those candidates 
under Ex. M10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.M10 was prepared, but it is 
mentioned in Ex. M10 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non- 
inclusion except his bald statement. Further, according to 
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MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
.combined the list of candidates covered under 1987 
settlement and 1988 settlement sinte they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the abdve and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 and 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared asper instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1 -8-88. Furthermore, wait 
list under Ex.M10 does not carry particulars about the 
candidates date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
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them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. Ml0 which 
has been drawn up is contrary to law and also bad in law. * 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in * 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 


of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wail lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period* of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was waitlisted and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.''’ Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement .” It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration .” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 


[Part II— Sec. 3(ii)] 

of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also ” He further relied on the rulings reported in AIR 2000 
SC469NATIONAL.ENGINEERING INDUSTRIES LTD. Vs 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer>to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
v alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JIILA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
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It further held that "the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits?’ Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
TTie Labour Court is expected to decide the real nature of ; 
disputes between the parties and with that object in view, * 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it.is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whetherlhe Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation aift since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner canhot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 


in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy/” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme . 
Court has held that “by its letter dated 7-2-87 the - bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the'Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ'Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pr.ay for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 

(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 


7176 


[Part II— Sec. 3(ii)] 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


door (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OFBIHAR AND OTHERS wherein the Full Bench, 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be ah exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 


only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. “Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has>also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it tvill be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that * ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled 7 to be absorbed in regular Service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
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Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the , 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as hoticed hereinbefore.” 

16. Relying oh&ll these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 


wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, ! find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the Representative for the Petitioner 

contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same fepfief. . 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake pf prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: ; 

The next point to be decided in this case is to what 
relief the Petitioned ts entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary empioyee and he is not entitled to 
be absorbed in regular service Or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner ts not entitled to any relief as claimed by him. No 
Costs. 

* • i j; 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him,, corrected 
and pronounced by me in the open court on this day the 3lst 
January , 2007) 

K. JAYARAMAN,*Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri G. Selvaraj u s , 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri S. Srinivasan 


3S77 QI/07—35 
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Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 204)4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15433-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent'/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 08-08-86 Xerox copy of the service certificate 
issued by Ammapettai Branch. 

W10 7-11-97 Xerox copy of the service certificate 
issued by Ammapettai Branch. 

W11 Ml Xerox copy of the documents showing 
the dates on which the Petitioner 
received petty cash. 

W12 Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by respondebnt/bank 
regarding recruitment to subordinate 
care & service conditions. 

W13 Ml Xerox copy of Vol. Ill of Reference book 

on Staff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—V, Muralikannan. 

W15 06-03-97 ‘Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—K. Subburaj. 

W16 06-03-97 Xerox copy of the call letter from Maduri 
zonal office for interview of messenger 
post—J. Velmurugan. 


W17 17-03-97 Xerox copy of the service particulars -J. 

Velmurugan. 

W18 264)3-97 Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W19 31-03-97 Xerox copy of the appointment order to 
Sri G. Pandi 

W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 o f Madurai Circle. 

W21 134)2-95 Xerox copy of the Madurai Module 

circular letter about Engaging temporary 
employees from the panel of wait list. 

W22 09-11-92 Xerox copy of the Head office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W23 094)7-92 Xerox copy of the minutes of Bipartite 

meeting. 

W24 09-07-92 Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07-02-06 Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-12-85 Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 164)7*88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 94)1-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 094)6-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 284)5-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 104)7-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Ml Xerox copy of the wait list of Coimbatore 

Module. 

Ml1 25-10-99 Xerox copy of the order passed in CMP 

No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.3IT., 2642.—4sflf*re>'fSRCT^ StftlPKIH, 1947 (1947 

^I14)4tRRl 17 43qflOT*,44taR^^fo4ta 

4 wfiwfr 4 w f frfrsi4r 4k ^ 4 

4s, sppro k‘ 4tei)Pr<* if 44*r 4t4fw 

4 w wm i i 6/2004) 4 t 
^cft $, 4 44*T TET^R 4t 22-8-2007 4t 31M ^3TT *IF I 

[U 12012/400/1998-31T?!31R (4-1) ] 

3T»ro ^rr, 4*^ atflRFrft 
New Delhi, the 22nd August, 2007 

S O. 2642. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 116/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Ceritral 
Government on 22-8-2007. 


1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/400/98-IR (B-I) dated 08-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 106/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGlT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 116/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri R. Elangovan, wait list No. 294 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 


[No. L-12012/400/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Sbri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 116/2004 

[Principal Labour Court CGID No. 106/99] 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between,the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri R. Elangovan : I Party/Petitioner 


The Assistant General : II p* 
Manager, 

State Bank of India, Region-I 
Trichirapalli. 

APPEARANCE 


: II Party/Management 


For the Petitioner 


For the Management 


: Sri V. S. Ekambaram, 
Authorised 
Representative. 

: M/s V. Sundar Anandan. 
Advocates 


3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows- 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Neyveli main branch from 
07-05-1982. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Courts The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and.the settlement is with regard to absorption 
of Glass IV temporary workmen who were denied 
employment#after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Neyveli 
Main branch. He was called foran interview bya Committee 
appointed by Respondent/Bank in this regard, Buh they 
have not informed the result of interview and< also# with 
regard to appointment But, the-Petitioner was informed 
orally to join at the branch where-he initially worked^as a 
class IV employee. From 07#-Q5r 198£ the-Petitioner has been 
working as a temporary, messenger and* some time 
performing work in other branches also. While working on 
temporary baais, in N^jgja^iallur branch,another 
advertisement by the Respondent/Bank was made 
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regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard 
to his non-employment. Since the conciliation ended in 
failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Ban k before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I. D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank • 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged tha't reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement, The settlement drawn under provisions of 
Section 18(1) and 18(3)of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that fie was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 


seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 294 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, 
B, and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 294 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
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(Confennent of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10*88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 294 for restoring the wait list of 


temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 
Point No. 1 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored, 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/IBank 
and has been marked as Ex. Ml. The Petitioher in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
farther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for 'more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
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have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Section 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.M 1 and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go 5 and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies Of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do fnessengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 
in this case. ThoSe candidates under Ex,M10 were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex.MlO 
was prepared, but it is mentioned in Ex.MlO that it was 
prepared based on the settlement dated 17-11-87, 27-10-88 
and 9-1-91 which are marked as Ex.Ml, M3 and M4 
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respectively. But, when MW 1 has spoken about the 
settlements, he deposed that settlement dated 27-10-88 was 
not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 
support of the so called non-inclusion except his bald 
statement. Further, according to MW1 wait list under 
Ex.MlO was prepared on 2-5-92 but there is no pleading in 
the Counter Statement with regard to this wait list. Further 
the Hon’ble High Court has held in its order dated 23-7-99 
in W.P.No.7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear that the 1987 settlement 
was concerned with the temporary class IV employees who 
were paid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as rightly contended the Respondent 
are not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
one class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India.’ Further, 
the averment of MW1 and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt toVriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MW1 wait list under 
Ex.MlO comprises of both messengerial and non- 
messengerial candidates. While the temporary employees 
were appointed after due process of selection and were 
paid wages on the basis of industrywise settlement, it is 
not so in the case of casuals. Therefore, both belongs to 
two different and distinct categories. But, Ex. M3 provides 
for the same norms to the casuals as in the case of temporary 
employees in the matter of absorption. Therefore, it is violative 
of Articles 14 & 16 of Constitution of India. Therefore, the 
Petitioner contended that preparation of Ex. M10 namely wait 
list is not inconformity with the instructions of Ex.M2 and 
non-preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per instructions 
in Ex. W2 circular regarding projected vacancies for the period 
from 1987 to 1994. Furthermore, no wait list was released / 
published even after the Court order in WMP No. 11932/91 
W.P. No. 7872/91 directing the Respondent/Bank to release 
the list of successful candidates pursuant to the first 
advertisement published in The Hindu dated 1-8-88. 
Furthermore, wait list under Ex.MlO does not carry 
particulars about the candidates, date of initial appointment 
and the number of days put in by them to arrive at their 
respective seniority. From all these things, it is clear that 
Ex. M10 has been prepared in violation of instructions and 
ceased to have the credibility attached to the wait list. 
Above all, Ex, Ml was not produced at the time of 
conciliation proceedings held during the year 1997-98 held 
at Chennai and Madurai and only during the year 2003 the 
Respondent/Bank produced the wait list Ex. M10 before 
this Tribunal marlring it as a confidential document. It is 
further contended on behalf of the Petitioner that though 
the Respondent/Bank has alleged that these petitioners 
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were engaged in leave vacancy, they have not been told at 
the time of initial appointment that their appointment was 
in leave vacancy. Further, even before or after the settlement 
dn absorption of temporary employees, the expression that 
they were engaged in leave vacancy was used as a device 
to take them out of the principal clause 2 (oo) of the I. D. 
Act, 1947. Though the Petitioner’s woric in the Respondent/ 
Bank is continuous and though the Petitioner has performed 
the duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 
4 SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as ‘badlies’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex. M10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, butrin utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
or the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal anc| the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only, with regard to modification of Ex. M1 to M4 made in 
terms of Ex, M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been 
disposed of in the year 1999 and therefore, they do not 
have any bearing in the case of the Petitioner. Further, 
though the Respondent/Management has examined two* 
witnesses, the deposition of management witnesses during 
the cross- examination had become apparent that they have 


no personal knowledge about the settlements which are 
marked as Ex. Ml to M5. Above all, though the 
Respondent/Bank has referred to voluntary retirement 
scheme, in the Respondent/Bank it was implemented only 
in the year 2001 and it constitutes post reference period 
and hence evidence of Respondent/Bank has no 
application to the Petitioner’s case. The Petitioners have 
completed the service of 240 days and more in a continuous 
• _ period of 12 calendar months as enshrined under Section 
25B and 25F of the Industrial Disputes Act, therefore, their 
retrenchment from service is illegal and against the 
mandatory provisions of Section 25 and therefore, they are 
deemed to be in continuous service of the Respondent/ 
Bank and they are entitled to the benefits under the 
provisions of I. D. Act. It is further contended on behalf of 
the Petitioner that though some of the Petitioners in the 
connected I. Ds have not completed 240 days, since the 
Respondent/Bank has not taken into consideration and 
not included the Sundays & paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs, 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank s circular and therefore, their retrenchment is illegal. 

In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such circums¬ 
tances, this Tribunal has to pass an award in their 
favour. 


* 10 - B ut, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. I^irther, the 
Petitioners are, estopped from making claim as they had 
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accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material t facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the Settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILLJ 1189 
ASHOKAND OTHERS. Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 I LLJ 308 
K.GP.LTD. Vs. PRESIDING OFFICER AND OTHERS 
wherein the Supreme Court has held that “settlements are 
divided into two categories namely (i) those arrived at 
outside the ^conciliation proceedings under Section 18(1) 


of the I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “ settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help Of the conciliation officer must be fair and 
reasonable. ’’ Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one anitong them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 

*■ other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
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Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
. also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication, 
rhe Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 


been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further felied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
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temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and 'is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, . 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 


wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D. Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right. 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the 
relevant rules and after a proper competition among 
qualified persons, the same would not confer any right on 
the appointee It has to be clarified that merely because 
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a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 


Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2; 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made, permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dicated to the P. A., transferred and above typed by 

him, corrected abd pronounced by me in the open cpurt on 
this day the 31st Januart, 2007. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri R. Elangovan 

WW2 Sri V. S. Ekambaram 
For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 
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Documents Marked:— 


Ex. No. 

Date 

Description 

W1 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 

20-04-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 

NO 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

23-11-81 

Xerox copy of the service certificate 
issued by Neyveli Branch. 

W10 

16-11-83 

Xerox copy of the service certificate 
issued Neyveli Branch. 

Wll 

19-03-96 

Xerox copy of the service certificate 
issued by Anna University Branch. 

W12 

02-09-96 

Xerox copy of the service certificate 
issued by Anna University Branch. 

W13 

19-12-94 

Xerox copy of the service certificate 
issued by Anna University Branch. 

W14 

25-07-97 

Xerox copy of the service certificate 
issued by Nanganallur Branch. 

W15 

Nil 

Xerox copy of the adminstrative 
gudelines in reference book on staff 
matters issued by Respondenl/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W16 

Nil 

Xerox copy of theVol. Ill of Reference 
bookon Staff matters upto 31-12-95. 

W17 

06-03-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

W18 

06-03-97 

Xerox, copy of the call letter from 
Madurai zonal office For interview of 
messenger post—K. Subburaj. 


W19 

06-03-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W20 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W21 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W22 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W23 

Feb. 2005 Xerox copy of the pay slip of T. Sekar for 
the month of February, 2005 wait list No. 
395 of Madurai Circle. 

W24 

1302-95 

Xerox copy of the Madurai Module 
circular letter about engaging temporary 
employees from the panel of wait list. 

W25 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W26 

09-07-92 

Xerox copy of the minutes of the 
Bipartite meeting. 

W27 

0907-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W28 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W29 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87. 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in O.P. 



No. 2787/97 ofHigh Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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[R. W-12012/254/1998-37Tt3TR.(cft.I)] 
3T3PI qpiR, tw 3lMRI 

New Delhi, the 22nd August, 2007 

S.O. 2643. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. 110/ 
2004) Central Government Industrial Tribunal-cum-Labour 
Court, Chennai as shown in the Annexure in the Industrial 
Dispute between the management of State Bank of India 
and their workmen, received by the Central Government on 
22-8-2007. 

[No. Lrl2012/254/1998-IR (B-I), 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRTOUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT : K.Jayaraman, 

presiding Officer 
Industrial Dispute No. 110/2004 

[Principal Labour Court CGID No. 100/99] 

[In the matter of the dispute for adjudciation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri S. Neelamegam : I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Region -I 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Mangaement ; M/s. V. Sundar Anandan, 

Advocates 


AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/254/98-IR (B-I) dated 08-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 100/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 110/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S. Neelamegam wait list No. 575 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Kattur ADB branch from 
01-07-1975.The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 
which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Kattur 
ADB branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 01-07-1975, the 
Petitioner has been working as a temporary messenger and 
some times performing work in other branches also. While 
working temproary basis in Trichy Main branch, another 
advertisement by the Respondent/Bank was made 
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regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/' 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under previsions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 


Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 575 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to. 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B, and 
C. Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise up to 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed, candidates, 212 temporary 
employees were appointed and since the Petitioner was 
waitlisted at 575, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
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does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has no 
claim for permanent absorption. Hence, for all these reasons, 
the Respondent prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient'number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not.under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P,No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are :— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 575 for restoring the wait list of 


temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8, In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has-been marked as Ex; Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9, On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/otfices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
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have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.MI and the 
averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or “first come— last go’ and therefore, the 
categorization in Clause! is illegal. Clause 1 (a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M 10 in this case. Those 
candidates under Ex. M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. M10 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 


are marked as Ex. Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No. 7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. M10 comparises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated I -8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the lime of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the waitlist Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
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has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, evert before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
themout of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as ‘badlies', casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has. arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with-the terms of 
settlement on absorption of temporary employees. Tiiough 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy oi minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 


examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous sendee of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings ( reported in 1985 11 LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer ' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wail lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous ' 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances’of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
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accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and tlje allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bon afide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the ruling reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud , 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary’ law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that " there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ’’ Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.GP. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 


l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category’ has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC469 NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable. ” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated in 
service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
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Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. " It further held that “ the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also 
argued that in Express Newspapers P. Ltd. case reported in 
AIR 1993 SC 569 the Supreme Court has held that “the 
Tribunal has jurisdiction to consider all incidental matters 
also and the order of reference should not be construed in 
the manner which would prolong the industrial 
adjudication. The Labour Court is expected to decide the 
real nature of disputes between the parties and with that 
object in view, it should consider the order of reference in 
a fair and reasonable manner, though the order of reference 
is not happily framed nor was it framed to the high 
expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide vyhether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
’•elief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 


been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIIEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC584 SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was,a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional .right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIAJRASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
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temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASH WAN I KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it.is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any- 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still born babv. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled xo claim anv 
absorption in the Respondent/Bank. Fur the.;. he lelkd w. 
the rulings reported in AIR 1997 SCC " : V: MAN Cl ‘ 
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ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not.arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D. Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court ha&held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad~hoc employees who by lhe very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person 
who accepts an engagement either temporary or casual in 
nature is not aware of his employment. He accepts the 
employment with open eyes. It may be true that he is not in 
a position to bargain —not at arms length since he might 
have been searching for some employment so as to eke out 
his livelihood and accepts whatever he gets. But on that 
ground alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it wall be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
Ac law, has clearly held that “unless the appointment is in 
Terms of the relevant rules and after a proper competition 
among qualified persons, the same would not’confer any 
right o?f I he appointee it has to be clarified that merely 
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because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 NATIONAL 
FERTILIZERS LTD. AND OTHERS Vs. SOMVIR SINGH, 
wherein the Supreme Court has held that “regularisation 
furthermore, is not a mode of appointment and if 
appointment is made without following the rules, the same 
being a nullity, the question of confirmation of an employee 
upon the expiry of purported period of probation would 
not arise.” Further, in CDJ 2006 SC 395 MUNICIPAL 
COUNCIL, SUJANPUR Vs. SURINDER KUMAR, the 
Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for tjie purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined’under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in'2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had worked 
for more than 240 days of service by that itself would not 
confer any legal right upon him to be regularised in service.” 
The Supreme Court also held that “the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Govt, in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, in 
view of the settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 


entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri S. Neelamegam 
WW2 Sri V. S. Hkambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri TX. Selvaraj 
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Documents Marked:— 


Ex. No. Date 
W1 01-08-88 

W2 20-04-88 

W3 24-04-91 

W4 0105-91 
W5 2008-91 

W6 1503-97 

W7 2503-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies afid filling them before 
31-3-97. 


W8 Nil Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 08-08-88 Xerox copy of the service certificate 
issued by Kattur ADB Branch. 

W10 20-06-95 Xerox copy of the service certificate 

issued by Palakarai branch 

Wll 21-06-95 Xerox copy of the service certificate 
issued by Trichy ZO branch 

W12 11-11-95 Xerox copy of the service certificate 

issued by Trichy branch 

W13 06-01-97 Xerox copy of the service certificate 

issued by Trichy branch 

W14 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 


W15 Nil 
W16 06-03-97 

W17 06-03-97 

W18 06-03-97 


Xerox copy of Vol. Ill of referance book 
on Staff matters upto 31-12-95 

Xerox copy of call letter from Madurai 
Zonal office for interview of messenger 
post - V. Muralikannan 

Xerox copy of the call letter from Madurai 
Zonal office for interview of messenger 
post—K. Subburaj 

Xerox copy of call letter from Madurai 
Zonal office for interview of messenger 
post—J. Velmurugan. 


W19 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W20 

26-03-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W21 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W22 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W23 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about engaging temporary 
employees from the panel of wait list. 

W24 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W25 

09-07-92 

Xerox copy of the minutes of Bipartite 
meeting. 

W26 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W27 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W28 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 22nd August, 2007 
S.O, 2644. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 150/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 224)8-2007. 

[No. L-12012/405/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-IABOUR COURT, 

CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 150/2004 
(Principal Labour Court CGID No. 158/99) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workme] 

BETWEEN 

Sri. K. Santhanakrishnan : I Party/Pelitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. V. Sundar Anandan, 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/405/98-IR (B-I) dated 1-02*99 has referred 
this dispute earlier to the Tamil Nadu Principal Labour Court, 
Chennai and the said Labour Court has taken the dispute 
on its file as CGID No. 158/99 and issued notices to both 


statement and Counter Statement respectively. After the 
constitution of this CGIT-cum-Labour Court, the said 
dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I D 
No. 150/2004. 

2. The Schedule mentioned in that order is as 
follows: 

Whether the demand of the workman 
Shri K. Santhanakrishnan, wait list No. 297 for 
restoring the wait list of temporary messengers in 
the establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Pondicherry Main branch 
from January, 1982. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed* a copy of settlement • 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A’ B and C. 
Though the classification was unreasonable, the 
Respondenl/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Pondicherry Main branch. He was called for an interview 
by a Committee appointed by Respondent/Bank in this 
regard. But, they have not informed the result of interview 
and also with regard to appointment. But, the Petitioner 
was informed orally to join at the branch where he initially 
worked as a class IV employee. From January, 1982, the 
Petitioner has bpen working as a temporary messenger and 
sometimes performing work in other branches also. While 
working on temporary basis in Thattanchavadi branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the’same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
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non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner Was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous sendee. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-M991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 297 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection prpeess in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary sendee in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 297, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction [o entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upio 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled thecriteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
Subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has, issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitfoner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand ofthe Petitioner in Wait 
List No. 297 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and waitlisted in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ*Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy an'd Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9, On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from lime to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any.case 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in .the wake of 
strict instructions and circulars/guidelincs issued by the 
Respondent/Bank to the effect that temporary vjvioyecs 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 
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applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued.from 
time to time in connection with the implementation of the 
settlements on absorption, and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’, is quite opposed to the doctrine of ‘last come— 
First go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along- with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex. W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex, M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex. M10 that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 1 namely wait list is 
not inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No.l 1932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu} dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
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been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’ , casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
‘Ex. M10 which has, been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. 
Though the Respondent/Bank has produced Ex. M6 which 
alleged to be a copy of minutes of conciliation proceedings 
dated 9-6-75 before Regional Labour Commissioner 
(Central), Hyderabad, it is neither a 18(3) settlement nor 
12(3) settlement as claimed by the Respondent/Bank which 
says only with regard to modification of Ex. Ml to M4 
made in terms of Ex. M6. Though the Respondcnl/Bank 
produced Ex. M7 and Mil interim orders passed by High 
Court of Madras in WMP No. 11932/91 in W.P. No.7872/91 
ceased to have any relevance when the main writ has been 
disposed of in the year 1999 and therefore, they do not have 
any bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked Under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and Tor no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior-counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners arc estopped from making claim as they had 
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accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991ILLJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Us. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement witVi the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the .absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 19971 LLJ 308 K.C.P. LTD. Vs. PRESIDING 
OFFICER AND OTHERS wherein the Supreme Court has 
held that “settlements are divided into two categories 
namely (i) those arrived at outside the conciliation 


proceedings under Section 18(1) of the I.D. Act and (ii) 
those arrived at in the course of conciliation proceedings 
Under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Us. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bonafide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealinent of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate 
Government may refer for adjudication after examining the 
allegations as there is an underlying assumption that the 
settlement reached with the help of the conciliation officer 
must be fair and reasonable.” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on 
the rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
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UNION Vs. INDUSTRIAL TRIBUNAL, KOUAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT], MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers 
P. Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to. the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner, Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to,question the 
settlement. 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V.VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
ail existing or a fyture vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
* rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the‘Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be' 
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regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc / 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door ; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1 ASH WAN 1 KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. , But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore^ 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 


and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the*I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-firstgo’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA VS. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right. ” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got Employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
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held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. and OTHERS Vs. SANBIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 


the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, 1 find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 

Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. . 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri R. Santhanakrishnan 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L Selvaraj 
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Documents Marked:— 


Ex. No. Date 

Description 

W1 

1-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 

20-4-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bahk 
for implementation of Ex. Ml. 

W3 

24-4-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

1-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
sendee to daily wagers. 

W6 

15-3-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger pests. 

W7 

25-3-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

21-05092 

Xerox copy of the service certificate 
issued by Koonimedu Branch. 

W10 

05-08-93 

Xerox copy of the service certificate 
issued by Karikalampakkam Branch. 

Wll 

27-11-93 

Xerox copy of the service certificate 
issued by Karikalampakkam Branch. 

W12 

20-06-94 

Xerox copy of the service certificate 
issued by Zipmer Pondicherry branch. 

W13 

23-06-94 

Xerox copy of the service certificate 
issued by Karikalampakkam Branch. 

W14 

02-0197 

Xerox copy of the service certificate 
issued by ThaUanchavadi Branch. 

W15 

Nil 

Xerox copy of the administrative 
guidlines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & sendee conditions. 

W16 

Nil 

Xerox copy of the Vol. Ill of Reference- 
hook on Staff matters uplo 31-12-95. 

W17 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—V. Muralikannan 

W18 

0603-97 

Xerox copy of the call letter from Madurai 


zonal office For intervie w of messenger 
post—K. Subburaj 


W19 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan 

W20 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan 

W21 

26-03-97 

Xerox copy of the letter advising 
selection of part time Menial-—G. Pandi 

W22 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi 

W23 

Feb.2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle 

W24 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list 

W25 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messenger staff 

\V26 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting 

W27 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants 

W28 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants 

W29 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre 

For the Respondent/Management- 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement.' 

M5 

30-07-96 

Xerox copy of the settlement. 

v M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

104)7-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Chennai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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24/2004) qR) J-wR’ia ^7# t, WRR qp) 22-08-2007 

qp) um «n i 

[B. 12012/277/1998-aqii3nt(^t~I)] 

3J3R cJTRR, 37fV3FRt 
New Delhi, the 22nd August, 2007 
S.O. 2645. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 24/ 

. 2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 22-08-2007. 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D.“ 
No. 24/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri A. Dhanasamy, wait list No. 539 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?’ 9 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows :— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 


[No. L-12012/277/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 24/2004 
(Principal Labour Court CGID No. 72/99) 


appointed on temporary basis at Meltur Dam branch from 
February, 1980. During 1985-86, the Petitioner was orally 
informed that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and Ail India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of class IV temporary workmen who 
were denied employment after 1985-86 were classified in 


[In the matter of the dispute for adjudication under clause(d 
of sub-section (1) and sub-section 2(A) of Section 10 o 
the Industrial Disputes Act, 1947 (14 of 1947), between th< 
Management of State Bank of India and their workmen] 
BETWEEN 

Sri. A. Dhanasamy • : I Party/Petitioner 

AND 


The Assistant General Manager, : II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 


the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Mettur Dam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 


APPEARANCE 

For the Petitioner : SriV.S, Ekambaram, 

Authorised Representative 
For the Management : M/s. K.S. Sundar, 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/277/98-IR (B-I) dated 05-02-99 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 72/99 and issued notices 


informed orally to join at the branch where he initially 
worked as a slass IV employee, the Petitioner has been 
working as a temporary messenger and so •rimes 
performing work in other branches also. While v ag on 
temporary basis in Mettur Dam branch, ■ .r 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While tin. Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 


3677 G1/07—39 
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non-employment. Since the conciliation ended in failure, 
the matter was referred to' this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the l.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
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when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of l.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 539 in wait list 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and G Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 211 
temporary employees were appointed and since the 
Petitioner was wait listed at 539, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
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Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
Employment Exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other clas* IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) “Whether the demand of the Petitioner in Wait 
List No. 539 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: . 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this ca se and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they h aving been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were termina ted without any notice. 
Since the Respondent/Bank termit lated several temporary, 
employees in the year 1985, the [State Bank Employees’ 
Union had filed a Writ Petition be fore the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was jpending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the u;sue of absorption of 
temporary employees and filed it bef ore thie Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Rt'spondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and t hey 
questioned the retrenchment as urtjust and illegal and they 
further prayed for reinstatement wit h back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees in 
the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore t.iey have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
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applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25 F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’, is quite opposed to the doctrine of ‘last come— 
first go’ or first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting thejr interest 
and chance. Further, as per instructions in Ex. W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex. M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. M10 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex.Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 


called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex.MlO was prepared on 
2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W.P.No.7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of Candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry-wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 1 namely wait list is 
not in conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No.l 1932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondertt/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
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was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. M10 which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considerbd for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MW1. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. M1 to M 4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Mil 
interim orders passed by High Court of Madras in WMP 
No. 11932/91 in W.P. No.7872/91 ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, thp deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme. In the Respondent/Bank it 


was implemented only in the year 2001 and it constitutes 
post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected l.Ds. have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985IILU 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONALBANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘ actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by *- 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 

It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 


recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the freewill of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bon afide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication.after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the' 
workman with wait list number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM»JILLA HOTEL AND SHOP WORKERS’ 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
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from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. * 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 


should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opnion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANAAND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
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should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further; there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1 ASH WAN I KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility.- It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMAN5HU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 


wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not' be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
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for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 MUNICIPAL COUNCIL, SUJANPUR Vs. 
SURINDER KUMAR, the Supreme Court has held that “it 
is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
’settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 

/ ' 


the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the.settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 

corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: — 

For the Petitioner WWl.Sri A. Dhanasamy 
WW2 &ri V. S. Ekambaram 
For the Respondent MW1 SriC. Mariappan 
MW2 Sri S. Srinivasan 
Documents Marked:— 

Ex. No. Date Description 

W1 1-08-88 • Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 


3677 GI/07—40 
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W2 

20-4-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
- for implementation of Ex. Ml. 

W3 

244-91 

Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
meiA.nger vacancies. 

W4 

1-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-3-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-3-97 

Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

Nfl 

Xerox copy of the service certificate 
issued by Mettur Dam Branch. 

W10 

2409-80 

Xerox copy of the service certificate 
issued by Mettur Dam Branch. 

Wll 

Nil 

Xerox copy of the appointment orders. 

W12 

Ml 

Xerox copy of the administrative 
guidlines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W13 

Nfl 

Xerox copy of the Vol. Ill of Reference 
book on staff matters upto 31-12-95. 

W14 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W15 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

W16 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

W17 

1703-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W18 

2603-97 

Xerox copy of the letter advising 


selection of part time Menial—G. Pandi. 


W19 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W22 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W23 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and,redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the Settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

1 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
inSLPNo. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 22nd August, 2007 * 

S.O. 2646. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
26/2004) of the Central Government, Industrial Tribunal- 
cum-Labour Court, Chennai as shown in the Annexure in 
the Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-08-2007. 

[No. L-12012/282/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 26/2004 
(Principal Labour Court CGID No. 145/99) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri. RSelvan : I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 

State Bank of India, Zonal Office 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, Advocates 

AWARD 

1. The Central Government, Ministry o f Labour, vide 
Order No. L-12012/2S2/98-IR(B-I) dated 11-02-1999 h^s 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 145/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum -Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No.26/2004. 

2. The Schedule mentioned in that order is as 
follows 

“Whether the demand of the workman 
Shri R. Selvan, wait list No. 338 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified? If 
so, to what relief the said workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Ammapettai branch from 
8-6-83. During 1985-86, the Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and AH India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Ammapettai branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. The Petitioner has been 
working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Ammapettai branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 


i 
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Hence, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Section 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by thisTribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Section 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona ride and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 339 in wait list 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and 
subject to other eligibility criteria, under category (A) the 
temporary employees who were engaged for 240 days were 
to be considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, out 
of 705 wait listed candidates, 211 temporary employees were 
appointed and since the Petitioner was wait listed at 339, he 
was not appointed. The said settlements were bona fide which 
were the only workable solution and is binding on the 
Petitioner. The Petitioner is estopped from questioning the 
settlements directly or indirectly and his claim is liable to be 
rejected. Further, the said settlements were not questioned by 
any union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. It 
is not correct to say that documents and identity of Petitioner 
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was verified before the Petitioner was engaged. It is also not 
correct to say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner 
has no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim 
with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) “Whether the demand of the Petitioner in Wait 
List No. 338 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1; 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated* without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondenl/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
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Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. MB which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of‘A, 
B & C‘, is quite opposed to the doctrine of ‘last come— 
first go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
•appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex.M10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 


MW1 has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW1 wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex.MlO comprises of 
both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Article 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended 
that preparation of Ex.M 10 namely wait list is not 
inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No.l 1932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
dale of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
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that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
badlies’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Ixamed representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. M10 which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 slates that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes ol conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Managemcnl has examined two witnesses, the 


deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held “that the expression 
"actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days, during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these eases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned Senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
ot the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorplion does not arise at all and 
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their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
A. P. AND OTHERS wherein under Section 12(3) the 
union entered into a settlement with the management 
settling the claim of 11 workmen and the workmen resigned 
from the job and received terminal benefits, but the workmen 
raised a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
■‘will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 1 LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
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Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. VS. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in sendee with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied 
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on the rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 199B LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying On all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner, Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 


is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Government 
service in an existing or a future vacancy.” In that case, 
pruning of select list on reduction in number of vacancies 
was made in view of the impending absorption of steam 
surplus staff and a policy decision has been taken to reduce 
the number of vacancies and consequently, a certain 
number of bottom persons were removed from the select 
list and the remaining selectees were given appointments 
according to their comparative merits. In which, the Supreme 
Court has held that “in such circumstances, denial of 
appointment to the persons removed from the select list is 
not arbitrary and discriminatory.” He further relied on the 
rulings reported in 1997 6 SCC 584 SYNDICATE BANK. 
& ORS Vs. SHANKAR PAUL AND OTHERS wherein 
the Supreme Court has held that “by its letter dated 7-2-87 
the bank informed the Respondents that the papel was 
valid for one year only and that inclusion of their names in 
the panel was not to confer pn them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, we 
are of the opinion that the Respondents did not get any 
right because of inclusion of their names in the said panel 
for permanent absorption in the services of the bank. 
Whatever conditional right they had come to an end with 
the expiry of the panel. The claim of the Respondents as 
contained in the W.P. was thus, misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 
SHANKARS AN DASH Vs. UNION OF INDIA wherein the 
Supreme Court has held that “candidates included in merit 
list has no indefeasible right to appointment even if a 
vacancy exists” and relying on all these decisions, learned 
counsel for the Respondent contended that since the 
Petitioner has no right to question the wait list and since 
there is no mala fide on the part of the Respondent/Bank in 
preparing the wait list, it cannot be said that preparation of 
wait list was made with mala fide motive. Under such 
circumstances, after the expiry of the date namely 31-3-1997, 
the Petitioner cannot plead for restoration of the wait list 
and he cannot pray for reinstatement as alleged by him. 
Further, he relied on the rulings reported in 1992 LAB IC 
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2168 STATE OF HARYANAAND ORS.Vx. PIARA SINGH 
AND OTHERS wherein the Supreme Court has held that 
“now coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it The direction 
has been given without reference to the existence of a 
•vacancy. The direction in effect means that every ad-hoc! 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
humb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisatioh of appointmen t in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 


learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vx. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the l.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient, grounds shown, the employer is permitted to 
depart .from the said principle retrenching seniors and 
retaining juniors.”- Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE KARNATAKA Vs. UMA DEVI, the Supreme Court 
has held that “merely because a temporary employee or a 
casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
With open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
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casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons> the same would not confer any right on the 
appointee...... It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of seiection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVI& SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
ofpurported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” 
Further, in 2006 2 LLN 89 MADHYAPRADESH STATE 
AGRO INDUSTRIES DEVELOPMENT CORPORATION 
Vs. S.C. PANDEY wherein the Supreme Court has held 
that “only because an employee had worked for more than 
240 days of service by that itself, would not confer any legal 
right upon him to be regularised in service. ” The Supreme 
Court also heid that “the changes brought about by the 
subsequent decisions of this court probably haying regard 
to the changes in the policy decisions of the Government 
in the wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and' since they have not questioned the' 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from' 
doihg’so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 


the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief, 

19. But, I find since the Supreme Court has held . 
that temporary employees are not entitled to claim any 
rights for regularisation, merely because they have 
completed 240 days of continuous service in a period of 12 
calendar months and the Supreme Court has also held that 
each case must be considered on its own merit and the 
changes brought about by the subsequent decisions of 
the Supreme Court probably having regard to the changes 
in the policy decisions of the Government in the wake of 
prevailing market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claimregularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No* 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is notentitled to 
be absorbed in regular service or made permanent merely 
om the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him; 
No Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined: 

•For the Petitioner WW1 Sri R. Selvan 

WW2 SriV.S. E&mbaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 SriS. Srinivasan 

Documents Marked:— 


Ex. No. Date 
W1 1-08-88 

W2 204-88 

W3 24-4-91 

W4 1-05-91 
W5 2008-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 16-11-85 
W10 Nil 

Wll Nfl 
W12 06-03-97 

W13 0603-97 

W14 0603-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vadfcmcies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Ammapettai Branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate, 
cadre & service conditions. 

Xerox copy of the Vol.-Ill of Refernce 
book on Staff matters upto 31-12-1995. 

Xerox copy of the call letter from Madurai 
Zonal Office For interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
Zonal office for interview of messenger 
post—K: Subburaj. 

Xerox copy of the call letter from Madurai 
Zonal Office for interview of mesenger 
post—J. Velmurugan. 


W15 17-03-97 Xerox copy of the service particulars 

—J. Velmurugan. 

W16 26-03-97 Xerox copy of the letter advising 

selection of part time Meniai—G. Pandi 

W17 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W19 13-02-95 Xerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W20 09-11-92 Zerox copy of the Head office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W21 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W22 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W24 31-12-85 Xerox copy of the local head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Ma nagement j 

Ex. No. Date Description 


Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-1088 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 



Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SUP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 22nd August, 2007 
S.O. 2647. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
142/2004) of the Central Government, Industrial Tribunal- 
cum-Labour Court, Chennai as shown in the Annexure in 
the Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-08-2007. 

[No. H2012/404/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

* Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 142/2004 
(Principal Labour Court CGID No. 140/99) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank'of India and their workmen] 

BETWEEN 

Sri. V. Thailapillai : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 
For the Management : Mr. F. B. Benjamin George, 

Advocate 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. H2012/404/98-IR (B-l) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 140/99 and issued notices 
to both parties. Both sides entered appearance and filed 


their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No.l42/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the ' workman 
Shr V. Thailapillai, wait list No. 593 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Manapet branch from 
9-10-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court, The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Manapet 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But,- they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the brandh where he initially worked as a 
class FV employee. From 09-10-1980, the Petitioner has been 
working as a temporary messenger and some times 
performing work in other branches also. While working on 
temporary basis in Manapet branch, another advertisement 
by the Respondent/Bank was made regarding casual 
workers who were reported to be in service during the 
same period. While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-97 that his services are not required any more and he 
need not attend the office from 1-4-1997. Hence, the 
Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended in failurd, 
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sthe matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Section 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
en gaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both'which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement, The settlement drawn under provisions of 
Section 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement 
and could not be absorbed as he was positioned down in 
seniority, DuS 1 to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 593 in wait list 
of Zonal Office, Madurai. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and 
subject to other eligibility criteria, under category (A) the 
temporary employees who were engaged for 240 days were 
to be considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 593, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by 
any union so far ancf the settlements of bank level 
settlements and operated throughout the country. The 
Tamil Nadu'Industrial Establishment (Conferment of 
Permanent Status to Workmen) Act, 1981 does not apply 
to‘Respondent/Bank and this Tribunal has no jurisdiction 
to entertain such plea. It is not correct to say that 
documents and identity of Petitioner was verified before 
the Petitioner was engaged. It is also not correct to 
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say that the Petitioner was discharging the work of (if) “To what relief the Petitioner is entitled?’ 

Point No. 1: 


permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has no 
claim for permanent absorption. Hence, for all these reasons, 
the Respondent prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
Employment Exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank? with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of Class IV 
staff in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 593 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
ajid has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees » 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 

• the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days* hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D, Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 


r* 
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applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Resporident/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of ‘A, 
B & C\ is quite opposed to the doctrine of ‘last come— 
first go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.MlO that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the "Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in . Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex.MlO comprises of 
both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Article 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended 
that preparation of Ex.M 10 namely wait list is not 
inconformity with the instructions of Ex.M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex, W2 circular regarding projected 
vacancies for the period from 1987 to 1994, Furthermore, 
no wait list was released / published even after the Court 
order in WMP No. 11932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated l r 8-88. Furthermore, wait list under 
Ex, M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. 'From all 
these things, it is clear that Ex. M1Q has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex, Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
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been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ vyorkmen as 
‘badlies’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges ofpermanent workmen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. M10 which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No.11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners irt the connected I.D.s have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONALBANKING CORPORATION 
wherein the Supreme Court has held that the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which tjiey were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc. It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. N 

10. But, as against this, the learned Senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 


3677 GI/07—42 





7234 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II— Sec. 3(ii)] 


accepted the settlements drawn under the provisions of 
Section 18(1) Mid 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 ASSOCIATED 
GLASS INDUSTRIES Lip. Vs. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage nn individual 
employee or a minority union from scuttling the settlement.” 
It further held that “there maybe exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 


two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
StATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that ho union of the bank has questioned the settlement and 
in such circumstances, it cannot be said that it is not binding 
on them and he is estopped from disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
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KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION VSi INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on.duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again." It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits." Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be' 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS; 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that ‘ ‘the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 


Bank, I find Jhe Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Government 
service in an existing or a future vacancy.” In that case, 
pruning of select list on reduction in number of vacancies 
was made in view of the impending absorption of steam 
surplus staff and a policy decision has been taken to reduce 
the number of vacancies and consequently, a certain 
number of bottom persons were removed from the select 
list and the remaining selectees were given appointments 
according to their comparative merits. In which, the Supreme 
Court has held that “in such circumstances, denial of 
appointment to the persons removed from the select list is 
not arbitrary and discriminatory.” He further relied on the 
rulings reported in 1997 6 SCC 584 SYNDICATE BANK 
& ORS Vs. SHANKAR PAUL AND OTHERS wherein 
the Supreme Court has held that “by its letter dated 7-2-87 
the bank informed the Respondents that the panel was 
valid for one year only and that inclusion of their names in 
the panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, we 
are of the opinion that the Respondents did not get any 
right because of inclusion of their names in the said panel 
for permanent absorption in the services of the bank. 
Whatever conditional right they had come to an end with 
the expiry of the panel. The claim of the Respondents as 
contained in the W.P. was thus, misconceived and 
therefore, the teamed Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the.Writ Petition and the appeal respectively." He further 
relied on the rulings reported in 1991 3 SCC 47 
SHANKARSAN DASH Vs. UNION OF INDIA wherein the 
Supreme Court has held that “candidates included in merit 
list has no indefeasible right to appointment even if a vacancy 
exists” and relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner has 
no right to question the wait list and since there is no mala 
fide on the part of the Respondent/Bank in preparing the 
wait list, it cannot be said that preparation of wait list was 
made with mala - fide motive. Under such circumstances, 
after the expiry of the date namely 31-3-1997, the Petitioner 
» cannot plead for restoration of the wait list and he cannot 
pray for reinstatement as alleged by him. Further, he relied 
on the rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANAAND ORS. Vs. PIARA SINGH AND OTHERS 
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wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc! 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door ; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends fo several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of artd without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the , 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 


temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors. Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right,” 
Further, it has also held that “it is not as if, die person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
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permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS VS. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SUR1NDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of In&a, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Article 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.G 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that/itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
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such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, 1 find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not showh before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, 1 find since the Supreme Court has held that 

temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, 1 find this poin^against 
the Petitioner. 1 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined: 

For the Petitioner WW1 SriV. ThailapiUai 

WW2 SriV.S. Ekambaram 

Fgr the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 

Documents Marked:— 


Ex. No. Date 
W1 01-08-88 

W2 20-4-88 

W3 24-4-91 

W4 1-05-91 
W5 2008-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 1603-81 

W10 Nil 

Wll Nfl 
W12 0603-97 

W13 0603-97 

W14 0603-97 


Description 

Xerox copy of the paper publication in 
daily TTianthi based on Ex. Ml. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai, about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of .messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service particulars of 
the petititioner given by Manapet 
Branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

Xerox copy of Vol.-Ill of Refemcebook 
on Staff matters upto 31-12-1995. 

Xerox copy of the call letter from Madurai 
Zonal Office for interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

Xerox copy of the call letter from Madurai 
Zonal Office for interview of messenger 
post- J. Velmurugan. 


W15 

17-03-97 

Xerox copy of the service particulars 
—J. Velmurugan. 

W16 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi 

W17 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W18 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W19 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Zerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W21 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W22 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W24 

31-12-85 

Xerox copy of the local head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

3007-% 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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[*£ 12012/409/1998-3flf3TR( 1) ] 

3fsft Tgm, t&K arferct 
New Delhi, the 22nd August, 2007 

S.O. 2648. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 148/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/409/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAL-CUM-LABOUR COURT, 
CHENNAI 

, Wednesday, the 31st January, 2007 

PRESENT 

Shri K, Jayaraman, Presiding Officer 

Industrial Dispute No. 148/2004 

[Principal Labour Court CGID No. 156/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Venkatraman : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

appearance 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : Mr. K. Sundar Anandan, 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/409/98-IR(B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 156/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and counter statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 148/2004. 

2. The Schedule mentioned in that order is as 
follows —: 

“Whether the demand of the workman 
Shri R. Venkatraman, wait list No r 255 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Pondicherry Main branch 
from 27-8-1982. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. The 
Petitioner also submitted his application in the prescribed 
fortnat through Branch Manager of the Pondicherry Main 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed orally to 
join at the branch where he initially worked as a class IV 
employee. From 27-8-1982, the Petitioner has been working 
as a temporary messenger and some times performing work 
in other branches also. While working on temporary basis in 
Pondicherry Main branch, another advertisement by the 
Respondent/Bank was made regarding casual workers who 
were reported to be in service during the same period. While 
the Petitioner was working at as such, the Manager of the 
branch informed the Petitioner orally on 31-3-97 that his 
services are not required any more and he need not attend 
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the office from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated* as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
Regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
B ank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 255 in waitlist 
of Zonal Office,Trichy. So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category; (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 255, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner 
is estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, 
the said settlements were not questioned by any union 
so far and the settlements of bank level settlements and 
operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not confect to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, (he Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 255 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment. 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any. settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V~Aof the 
l.D. Act and it is preposterous to contend that the Petitioner 
has ho valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25 H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’'and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.MlO were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MWI 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MWI wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has.held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not inconfoimity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
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them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as ‘badlies ’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. Ml 0 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 


of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25 F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed ns per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LLJ323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that "in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the’Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that " there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 


and binds merely parties to it an4 settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein 
the Supreme Court has held that ", settlement is arrived at 
by the free will of the parties and is a pointer to there 
being good will between them. When there is a dispute 
that the settlement is not bonafide in nature or that it has 
been arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable. ” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC345 SECRETARY, KOI JAM 
JILLA HOTEL AND SHOP WORKERS UNION Vs. 
INDUSTRIAL TRIBUNAL, KOLLAM wherein the Kerala 
High Court has held that “mere wording of reference is not 
decisive in the matter of tenability of a reference. Even 
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though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, 
he argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664VAN SAG NATHAN ORIENT PAPER MUXS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that * ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Govt, service 
in an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
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the direction that all those ad-hoc temporary employees 
who have continued for more than a year should he 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 


temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VTDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LIJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D. Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the c laim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
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illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that “unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 

right on the appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, he 
would not be entitled to be absorbed in regular service or 
made permanent merely on the strength of such continuance, 
if the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the saire being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDiER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. 
S.C. PANDEY wherein the Supreme Court has held that 
“only because an employee had worked for more than 240 
days of service by that itself would not confer any legal 
right upon him to be regularised in service.” The Supreme 
Court also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 


such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circuinstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation? of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme. Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 

For the Petitioner WW1 Sri R. Venkatraman 
WW2 Sri V. S. Ekambaram 
For the Respondent MW1 SriC. Mariappan 
MW2SriT.L. Selvaraj 
Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthibased on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 


W8 Ml Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 23-10-85 Xerox copy of the service certificate 
issued by Pondicherry Branch. 

W10 01-09-88 Xerox copy of the service certificate 

issued by Pondicherry Branch. 

Wll Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 


W12 Ml Xerox copy of Vol. Ill of Reference book 
on staaff matters upto 31-12-95. 

W13 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 


W16 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W17 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W18 

31-03-97 

Xefox copy of the appointment order to 
Sri G. Pandi. 

W19 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W22 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondeiit/Management:— 

Be. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

M10 

mi 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 



[m II—3(ii>] 


Tizm : 15, 2007AHS 24, 1929 


7249 


twt, 22 3TTRI, 2007 

■2R3TT. 2649.— PddK STfatWI, 1947 < 1947 
14) ^ STKT 17 ^ 7JW7 3W 

^feTT ^ IJsfacfa ^ M«H>T 3?k 4>4<fruT ^ 

snpfa 4f sftafe fmK 4r ^#q ttoftr 

3ffa<*> 64/^14 ^Fn^'4, <& W (fM WIT 149/2004 ) 

^t,^TTT^K^ 22-8-2007 

Mi 

Ian «n i "' 

[^. TJjrf-12012/407/1998-31Tf31R(’^-I)] 
31^PT cpTR, srfwft 
New Delhi, the 22nd August, 2007 

S.O. 2649. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 149/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. . 

[No. L-12012/407/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-IABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 149/2004 

[Principal Labour Court CGID No. 157/99] 

[In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri S. Ravi ; I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. V. Sundar Anandan, 

Advocates 

AWARD 

The Central Government, Ministry of Labour, vide 
Order No. L-12012/407/9&-IR (B-I) dated 11-02-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 157/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGlT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 149/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S. Ravi, wait list No. 267 for restoring the wait 
list of temporary messengers in the establishment of 
State Bzhik of India and consequential appointment 
thereupon as temporary messenger is justified? If 
so, to what relief the said workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Pondicherry Main branch 
from 2nd January, 1982. The Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Pondicherry Main branch. He was called for an interview 
by a Committee appointed by Respondent/Bank in this 
regard. But, they have not informed the result of interview 
and also with regard to appointment. But, the Petitioner 
was informed orally to join at the branch where he initially 
worked as a class IV employee. From 2-1 -1982, the Petitioner 
has been working as a temporary messenger and some 
time performing work in other branches also. While working 
on temporary basis in Pondicherry Main branch another . 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31 -3-97 that his services are not required 
any more and he need not attend the office from 1-4-97. 
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Hence, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,164)7-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section‘18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 267 in waitlist 
of Zonal Office, Trichy So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, qut of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 267, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
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It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 

It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. H%nce, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner • 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Ever* though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour, 

7. In these circumstances, the points for my 
consideration are 

(i) “Whether the demand of the Petitioner in Wait 

List No. 267 for restoring the wait list of 
temporary messengers in the Respondent/ 


Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1; 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and \yait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in tjie year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
'No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
^nd has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is .not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circular s/guidclincs issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V • A of the 
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I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & 1C 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the l.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25 F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization ofretrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come —first go’ or ‘first 
come—last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories of 
temporary employees is not valid. Further, engaging casuals 
to do messengerial work is in contravention of the-guidelines 
mentioned in Reference Book on Staff matters, copy of which 
is marked as Ex. W8. Further, the appointment of daily wage 
basis for regular messengerial jobs etc. are strictly prohibited 
as per bank’s circulars/instructions. In such circumstances, 
the absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, temporary 
employees have not been informed about this amendment 
which includes casuals affecting their interest and chance. 
Further, as per instructions in Ex. W2 four types of waiting 
lists have to be prepared. But the Respondent/Bank has alleged 
to have prepared only one wait list for each module as per 
Ex.M 10 in this case. Those candidates under Ex. M10 were 
found suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex.M10 
was prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 


that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
M W1 wait list under Ex. M10 was prepared on 2-5-92 hut 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comparises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Article 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 in W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things,, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
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vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s wdrk in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the waitlist under Ex. M1Q which 
has been dniwn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
States that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the tcrminationof the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the R6spondcnt/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the mliin writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross¬ 


examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
Compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner wilj 
clearly prove that the Respondent/Bank has conducted^ 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
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Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly*he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
j ob and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K-C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
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two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties to 
it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not boha fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it .is contended that mere wording of reference is not 
decisive in the matter of tenability of a reference and he 
relied on the rulings reported in 1998 LAB IC 345 
SECRETARY, KOLLAM JILLA HOTEL AND SHOP 
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WORIpBRS UNION Vs. INDUSTRIALTRIBUNAL>KOLLAM Bank, I find the Petitioner is not entitled to question the 

wherein the Kerala High Court has held that “mere wording of settlement. 

reference is not decisive in the matter of tenability of a 


reference. Even though the Tribunal cannot go beyond the 
order of reference, if points of difference are discernible from 
the material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAGNATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should, not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has'jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court’is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the factthat 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the^art of 
the Respondect/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner canqot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. P1ARA SINGH AND 
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OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997IISCC1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF43IHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent*contended that these 


[Part II—Sec. 3(ii)] 

temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working pn daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He fiirther relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D. Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank- 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMADEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 


I'm ii-—' 


TO TTO : 15, 2007/^15: 24, 1929 


7257 


temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is hot 
permissible.” Further, the Supreme Court while laying 
down the law, has clearly held that “unless the appointment 
is in terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 

right on the appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued fora time beyond the term of his appointment, he 
would not be entitled to be absorbed in regular service or 
made permanent merely on the strength of such continuance, 
if the original appointment was not made by following a 
due process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of -the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and sluice they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 


in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannqt be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bonafide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hende, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, Ifind the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? < 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 


3677 01 / 07—45 





7258 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24 ,1929 


Witnesses Examined:— 

For the Petitioner WW1 Sri S. Ravi 

WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2SriT. L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 2004-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 1503-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 2503-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 0909-82 Xerox copy of the service certificate 
issued by Pondicherry Branch. 

W10 23-10-92 Xerox copy of the service certificate 

issued by Thattanchavadi Branch. 

Wll Ml Xerox copy of the administrative 

guidelines in reference book on staff 
riiatters issued by respondebnt/bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Ml Xerox copy of Vol. Ill of Reference book 

on Staff matters upto 31-12-95. 

W13 0603-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

WI4 0603-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from Maduri 

zonal office for interview of messenger 
post—J. Velmurugan. 
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W16 1703-97 Xerox copy of the service particulars — 

J. Velmurugan. 

W17 264)3-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W18 3103-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 1302-95 Xerox copy of the Madurai Module 

circular letter about Engaging temporary 
employees from the panel of wait list. 

W21 09-11-92 Xerox copy of the Head office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W22 0907-92 Xerox copy of the minutes of Bipartite 

meeting. 

W23 0907-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W25 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 09-06-95. Xerox copy of the minutes of conciliation 

proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
inSLP No. 30^/99. 

M10 Ml Xerox copy of the wait list of Trichy 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 22nd August, 2007 

S.O. 2650.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 147/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/411/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRffiUNAI^CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K.^Jayaraman, Presiding Officer 
Industrial Dispute No. 147/2004 

[Principal Labour Court CGID No. 155/99] 

(In the matter of the dispute for adjudiation under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen) 

BETWEEN 

Sri M. Veeramani : I Party/Petitioner 

AND 

The Assistant General Manager,: II PartyManagement 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V.S. Ekambaram, 

Authorised 

Representative. 

For the Management : M/s. V. Sundar 

Anandan, Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/411/98-IR (B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has 
taken the dispute on its file as CGID No. 155/99 and issued 
notices to both parties. Both sides entered appearance 
and filed their claim statement and counter statement 
respectively. After the constitution of this-CGIT-cum- 
Labour Court, the said dispute has been transferred to this 
Tribunal for adjudication and this Tribunal has numbered 
it as I.D. No. 147/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri M. Veeramani, wait list No. 482 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in 
State Bank of India and he was given appointment as 
messenger after an interview and medical examination. He 
was appointed on temporary basis at Lalgudi branch from 
January, 1981. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject-matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Lalgudi 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From January, 1981, the Petitioner has 
been working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Lalgudi, branch, another advertisement 
by the Respondent/Bank was made regarding casual 
workers who were reported to be in service during file 
same period. While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-97 that his services are not required any more and he 
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need not attend the office from 1-4-97. Hence, the Petitioner 
raised a dispute with regard to his non-employment. Since 
the conciliation ended in failure, the matter was referred to 
this Tribunal for adjudication. Though reference was sent 
to this Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference and the 
Petitioner requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated as of 
no consequence, since according to the Respondent/Bank, 
it engaged the Petitioner only in temporary services after 
the settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts td violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he Was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
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when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 482 in waitlist 
of Zonal Office, Trichy . So far 212 wait listed temporary 
candidates, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 482, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 






[W\ U—W^ 3(ii)] 


7261 


15, 2007/*TTS 24, 1929 


It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
» Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
felse to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(0 “Whether the demand of the Petitioner in Wait 

List No. 482 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without afty intimation or 
notice denied an opportunity to work in. the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be^in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Mi and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as F.X.W8. FUrther, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex.M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex. Ml, M3 and M4 respectively. But, 
when MW1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
(Combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not in conformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 in W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. Ml 0 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
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them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
SCX: 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as ‘badlies casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 


of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25 F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to havd'Zsubmitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of. the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did pot resign 
voluntarily. But the Andhra Pradesh High Coiirt has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “ therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 


establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ Die 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in'the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not 
decisive in the matter of tenability of a reference and he 
relied on the rulings reported in 1998LAB IC345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the Kerala 
High Court has held that " mere wording of reference is not 
decisive in the matter of tenability of a reference. Even 
though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
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again”. It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAG NATHAN ORIENT PAPER 
MILES Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also 
argued that in Express Newspapers P. Ltd. case reported in 
AIR 1993 SC 569 the Supreme Court has held that “the 
Tribunal has jurisdiction to consider all incidental matters 
also and the order of reference should not be construed in 
the manner which would prolong the industrial 
adjudication. The Labour Court is expected to decide the 
real nature of disputes between the parties and with that 
object in view, it should consider the order of reference in 
a fair and reasonable manner, though the order of reference 
is not happily framed nor was it framed to the high 
expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 


in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service, in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to 
the persons removed from the select list is not arbitrary 
and discriminatory.” He further relied on the rulings 
reported in 1997 6 SCC 584 SYNDICATE BANK & ORS. 
Vs. SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank, in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling * 
for applications which means he had entered by a back 
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door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction miist follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisatipn of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these efhployees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VID YARTHI & ORS. Vs. STATEOF BIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 


only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D. Act retrenchment procedure 
following principle of‘last come - first go’ is notmandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMADEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain—not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently.”By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Farther, the Supreme Courtwhile laying down 
the law, has clearly held that, “unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 
right on the appointee..,,.. It has to be clarified that merely 
because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, he 
would, not be entitled to be absorbed in regular service or 
made permanent merely on the strength of such continuance, 
if the original appointment was not made by following a 
due process of selection as envisaged by relevant rules.” 
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Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
o f purported perio d o f probation wo uld not arise. ” Further, 
in CDJ 2006 SC395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRQ 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference,.they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for .temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that, the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri M. Veeramani 

WW2 Sri V. S. Ekambaram 
For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 
Documents Marked:—, 

Ex, No. Date Description 

W1 01-08-88 Xerox copy of the paper publicatfbn in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 244D4-91 Xerox copy of the circular of 
■ Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 
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\Y4 01-05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4. 

W5‘ 20-08-91 Xerox copy of the advertisement in The 

Hindu extending period of qualifying 
service to daily wagers. 

\Y6 15-03-97 Xerox copy of the circular letter of Zonal 

(5ffice, Chennai about filling up of 
vacancies of messenger posts. 

\V7 25-03-97 Xerox copy of the circular . of 

Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 M Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 11-08-89 Xerox copy of the service certificate 
issued by Lalgudi Branch. 

W10 11-08-98 Xerox copy of the service certificate 

issued by Lalgudi Branch. 

Wll 13-04-93 Xerox copy of the service certificate 
issued by Lalgudi Branch. 

W12 264)4-93 Xerox copy of the service certificate 

issued by Lalgudi Branch. 

W13 18-08-94 Xerox copy of the service certificate 

issued by Lalgudi Branch. 

W14 04-04-97 Xerox copy of the service certificate 

issued by Lalgudi Branch. 

W15 04-04-97 Xerox copy of the service certificate 

issued by Lalgudi Branch. 

W16 01-06-98 Xerox copy of the service certificate 

issued by Melachintamani Branch. 

\V17 01-06-98 Xerox copy of the service certificate 

issued by Tiruchirapalli Town Branch. 

\V18 12-06-98 Xerox copy of the service certificate 

issued by Kattur ADB Branch. 

W19 12-06-98 Xerox copy of the service certificate 

issued by Palakkarai Branch. 

\V20 Nfl Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/bank 
regarding recruitment to subordinate 
cadre & service conditions. 

\V21 Nil Xerox copy of Vol. Ill of Reference book 
on Staaff matters upto 31-12-95. 

W22 06-03-97 Xerox copy of the call letter from 
* Madurai zonal office For interview of 

messenger post—V. Muralikannan. 

W23 06-03-97 Xerox copy of the call letter from Madurai 

Zonal office for interview of messenger 
post—K. Subburaj. 

W24 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 
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W25 17-03-97 Xerox copy of the service particulars — 

,J. Velmurugan. 

W26 2603-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W27 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W28 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W29 13-02-95 Xerox copy of the Madurai Module 

circular letter about engaging temporary 
employees from the panel of wait list. 

TOO 09-11-92 Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W31 09-07-92 Xerox copy of the minutes of Bipartite 

* meeting. 

TO2 09-07-92 Xerox copy of thesettlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

TO3 07-02-06 Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

TO4 31-12-85 Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in Subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-% Xerox copy of the settlement. 

M6 0906-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Txichy 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.3CT. 2651.—^ gi i P l ch-faciK 37MWT, 1947 (1947 
^FT 14) «TRT 17 ^ 3, TO7TT 3W 
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#9, 3 h gi)fq4> fa^K aklPi* 

3rf*FFI*r, ^ ^ T3TE (-^«f TOTT 146/2004) ^ Unfold 
W* $, -sfr '-a^q TOH* ^ 22-8-2007 ^ RTRT f3TT «?T I 

[U t^-12012/413/1998-3^31R(^-I)] 
3W cplR, 3lfa«FKt 
New Delhi, the 22nd August, 2007 

S.O. 2651. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 146/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of St^te 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/413/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

. Shri K. Javaraman, Presiding Officer 
Industrial Dispute No. 146/2004 

[Principal Labour Court CGID Nol54/99] 

[In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri G. Dhana Ramachandaran : I Party/Petitioner 
AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

APPEARANCE 

For the Petitioner : SriV.S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. V. Sundar Anandan, 
Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/413/98-IR(B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 154/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the'constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it* as 
I.D. No. 146/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri G. Dhana Ramachandaran, wait list No. 241 for 
restoring the wait list of temporary messengers in 
the establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Sri Rangam branch from 
11-09-1985. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Sri 
Rangam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From11-09-1985 the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temprorary basis in Sri Rangam branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 





7270 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II—Sec 3(ii)] 


Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 1-4-97. 
Hence,, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Eveq though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed n ame or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No, 241 in 
waitlist of Zonal Office, Trichy. So far 212 wait listed 
temporary candidates, out of 652 waitlisted temporary 
employees were permanently appointed by Respondent/ 
Bank. It is false to allege that the Petitioner worked as a 
temporary messenger. The Petitioner was engaged only in 
leave vacancies as and when it arose. When the Petitioner 
having submitted to selection process in terms of 
settlements drawn as per retrenchment provisions referred 
to above, cannot turn around and claim appointment. Such 
of those temporary employees who were appointed were 
engaged for more number of days and hence, they were 
appointed. Under the settlement, employees were 
categorised as A, B, and C. Considering their temporary 
service and subject to other eligibility criteria, under 
category (A) the temporary employees who were engaged 
for 240 days were to be considered and under category; 
(B) the temporary employees who have completed 270days 
aggregate temporary service in any continuous block of 36 
calendar months and under category (C) the temporary 
employees who have completed 30 days aggregate 
temporary service in any calendar year after 1-7-75 or 
minimum 70 days aggregate temporary service in any 
continuous block of 36 calendar months were to be 
considered. As per clause 7, the length of temporary service 
was to be considered for seniority in the wait list and it was 
also agreed that wait list was to lapse in December, 1991 
and the cut off date was extended up to 31-3-97 for filling 
up vacancies which were to arise upto 31-12-94. The 
Petitioner has no valid and enforceable right for 
appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of652 wait listed candidates, 212 temporary employees 
were appointed and since the Petitioner was wait listed at 
241, he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
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before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai Wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment v 
rules of the Respondent/Bank, recruitment of class IV staff 

in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before 
the High Court in W.P.No.7872 of 1991, the 
Petitioner questioned the settlement dated 27-10-88 and 9- 
1-91. It is false to allege that the settlements are contrary to 
the rights of the Petitioner. Hence, the Petitioner prays that 
an award may be passed in his favour. 

7. In these circumstances, the points for my 

consideration are :— • 

(i) “Whether the demand of the Petitioner in Wait 

List No. 241 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis, After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Barik terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
my settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D, Act and it is preposterous to contend that the Petitioner 
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has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted obnly ofr the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW 1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex. Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank's circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.M 10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.M10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 
MW1 has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement Further, according to 
MWl wait list under Ex.M10 was prepared on -2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing l?ut a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is riot inconfomrity 
with the instructions of Ex.M2 and non-preparation of separate 
panels airiounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
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Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
’ Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 
4 SCC 201 H.D. SINGH Vs. RESERVE BANK OF 
INDIA AND OTHERS wherein the Supreme Court has 
held that “to employ workmen as ‘badlies \ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal ” Learned 
representative further contended that Ex.M 10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
showhow he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examinatiori had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 


has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25 F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25. and therefore, they are deemed to be in 
continuous servipe of the Respondent/Bank and they are 
entitled to the benefits under the provisions of l.D. Act It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that " the expression 
‘actually worked under the employer ’ cannot mean that 
those tfays only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass, 
an award in their favour. 

10. But, as against this, the learned seniof counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections-18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
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Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is inoorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911UJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that "in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen . ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “ there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration". Learned counsel for the Respondent 
further relied on the rulings reported in 19971LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that ", settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 


and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. " He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “ settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is. estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not 
decisive in the matter of tenability of a reference and he relied 
on the rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTELAND SHOP WORKERS UNION 
Vs. INDUSTRIALTRIBUNAL, KOLLAM wherein the Kerala 
High Court has held that "mere wording of reference is not 
decisive in the matter of tenability of a reference. Even 
though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
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the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAG NATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL&ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and, 
.the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative fof the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 


reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584 SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services Of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
* INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitiorer cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Cqurt has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
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(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post ' 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainables.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned.^ But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise m futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled'to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657*HMANSHU 
KUMAR VIDYARTHI & ORS Vs. STATE OFBIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 


be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 IXJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D. Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank; Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
, who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain—not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that ‘ ‘unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any right 

on the appointee. It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would not 
be entitled to be absorbed in regular service or made 
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permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, 
SUJANPUR Vs. SURINDER KUMAR, the Supreme Court 
has held that “it is not disputed that the appointment of 
the Respondent was not in sanctioned post. Being a ‘State’ 
within the meaning of Article 12 of the Constitution of 
India, the Appellant for the purpose of recruiting its 
employees was bound to follow the recruitment rules. Any 
recruitment made in violation of such rules as also in 
violation of constitutional scheme enshrined under Articles 
14 and 16 of the Constitution of India would be void in 
law.” Further, in 2006 2 LLN 89 MADHYA PRADESH 
STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had worked 
for more than 240 days of service by that itself would not 
confer any legal right upon him to be regularised in service.” 
The Supreme Court also held that “the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Government in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, in 
view of the settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

.17. I find much force in the contention of the 
learned counsel for the Respondent. Though iivthe Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 


entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hfence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

. Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

K, JAYARAM AN, Presiding Officer 

Witnesses Examined:—• 

For the Petitioner WW1 SriS. Dhanaramachandaran 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 
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Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 2404-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai About filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 N3 Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 1985-97 Xerox copy of the service particulars of 
petitioner issued By Sri Rangam branch 

W10 07-06-97 Xerox copy of the service certificate 

issued by Sri Rangam branch 

Wll Nil . Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Nil Xerox copy of Vol. Ill of Reference book 

on Staff matters upto 31-12-95. 

W13 06-03-97 Xerox copy of the call letter from 

Madurai zonal officef or interview of 
messenger post—V. Muralikannan. 

Wl4 06-03-97 Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—K. Subburaj, 

W15 06-03-97 Xerox copy of the call letter from Maduri 

zonal office for interview of messenger 
post—J. Velmurugan. 

W16 17-03-97 Xerox copy of the service particulars — 

J. Velmurugan. 


W17 

26-03-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W18 

. 31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. y 

W19 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 

13-02-95 

Xerox copy of the Madurai Module 
circular letter about Engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W22 

09-07-92 

A 

Xerox copy of the minutes of-Bipartite 
meeting. 

W23 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— « 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SUP No. 3082/99. 

M10 

Nfl 

Xerox copy of the wait fist of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A.. 
No. 1893/99. 
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New Delhi, the 22nd August, 2007 

S.O. 2652.— In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 143/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 22-8-2007. 

[No. L-12012/415/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 143/2004 

[Principal Labour Court CGID No. 141/99] 

[In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri S. Rajappa ; I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trlchirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : Mr. K. S. Sundar 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-12012/415/98-IR (B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
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Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 141/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 143/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri S. Rajappa wait list No. 372 for restoring the 
wait list of' temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Villupuram Main branch 
from 08.04.1982. The Petitioner was orally infornied that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court,in the form of Writ Petition filed fty State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Villupruam Main branch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 08-04-1982, the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Villupuram Main branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the M&hager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 


7280 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA 24,1929 


[Part II— Sec. 3(ii)] 


any more and he need not attend the office from 1-4-97. 
Hence, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in^due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
. to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/' 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10 : 88,9-1-91 and 30-7-96. The said 
settlements* became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 372 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidqjes, out of 652 waitlisted temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 372, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As .per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and- artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 372 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is" 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and While the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the 1 Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to c&ntend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
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to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted obnly ofr the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categprization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come—last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W£S. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have not 
been informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per instructions 
in Ex.W2 four types of waiting lists have to be prepared. But 
the Respondent/Bank has alleged to have prepared only 
one wait list for each module as per Ex. M 10 in this case. 
Those candidates under Ex. M10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. M10 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MW1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No: 7872 of 1991, which 
is marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW1 wait list under Ex. M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. M10 does not carry particulars about the. 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the waif list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
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them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
'plough the Petitioner’s work in the Respondent/Bank is 
continuous and tflough the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in4985 4 
SCC 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
to employ workmen as ‘badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
wtith the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and'the Respondent/ 
Bank has not acted iii accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement ndr 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 


of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days' since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
'actually worked under the employer ’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of tho case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLI1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein 
the Division Bench of the Bombay High Court has held 
that “ therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ” It further held that “there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A settlement 
. of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
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establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further/ 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner ’ s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner 
it is contended that mere wording of reference is not 
decisive in the matter of tenability of a reference and he 
relied on the rulings reported in 1998 LAB IC 345 
SECRETARY, KOLLAM JILLA HOTEL AND SHOP 
WORKERS UNION Vs. INDUSTRIAL TRIBUNAL, 
KOLLAM wherein the Kerala High Court has held that “ mere 
wording of reference is not decisive in the matter of tenability 
of a reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
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again. ” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the ruiings reported in 1998 
LAB IC 1664 VAN SAGNATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIALTRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner,” He also 
argued that in Express Newspapers P. Ltd. case reported in 
AIR 1993 SC 569 the Supreme Court has held that “the 
Tribunal has jurisdiction to consider all incidental matters 
also and the order of reference should not be construed in 
the manner which would prolong the industrial 
adjudication. The Labour Court is expected to decide the 
real nature of disputes between the parties and with that 
object in view, it should consider the order of reference in 
a fair and reasonable manner, though the order of reference 
is not happily framed nor was it framed to the high 
expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. ^Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 


reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy. In that case, pruning of select 
list on reduction in number of vacancies was made in view 
of the impending absorption of steam surplus staff and a 
policy decision has been taken to reduce the number of 
vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
person^ removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584 SYNDICATE BANK & ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panei for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively,” He further relied on the rulings reported in 
1991 3 SCC 47 SHAN&\RSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of. 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot piead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 




7286 

temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of Lower Courts. He further relied on the decision 
reported in 1997 II SCC 1 ASH WAN I KUMAR AND 
OTHERS Vs. STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Gourt has considered the 
above regularisation of appointment in excess of 
sanctioned posts. “So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported-regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
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absorption in the Responderit/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR V1DYARTHI & ORS. Vs STATE OF BIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the I.D.Act retrenchment procedure 
following principle of ‘ last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything,, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain—not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
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another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that “unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 
right on the appointee...... It has to be clarified that merely. 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, he 
would not be entitled to be absorbed in regular service or 
made permanent merely on the strength of such continuance, 
if the original appointment was not made by following a 
due process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNI CIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.O 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when theyjhave not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 


i’n the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claiim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cas$£, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled "to claim any rights 
for regularisation, merely becalise they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is riot entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my fqregoing findings that *the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

K. • JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 

For the Petitioner WW1 Sri S. Rajappa a 
WW2 Sri V. S. Ekambaram 

For the Respondent MW1 SriC. Mariappan 
MW2 SriT. L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 21-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
h regarding identification of messenger 

vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 

^Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 27.07.82 Xerox copy of the service certificate 
issued by Villupuram Main branch. 

W10 08.08.84 Xerox copy of the service certificate 

issued by Villupuram Main branch. 

Wll N51 Xerox copy of the service certificate 
issued by Villupuram Main branch. 

W12 Nil Xerox copy of the administrative 
guideline^ in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W13 Nil Xerox copy of Vol.m of Reference book 

on Staaff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from 

Maduari zonal office for interview of 
messenger post—V. Muralikannan. 

W15 0603-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—K. Subburaj. 

W16 06-03-97 Xerox copy of the call letter from Maduri 

zonal office for interview of messenger 
post—J. Velmurugan. 


W17 17-03-97 Xerox copy of the service particulars - J. 

Velmurugan. 

W18 2603-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

* W19 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 waitlist 
No. 395 of Madurai Circle. 

W21 13-02-95 Xerox copy of the Madurai Module 

circular letter about Engaging temporary 
employees from the panel of wait list 

W22 09-11-92 Xerox copy of the Head office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W23 09-07-92 Xerox copy of the minutes of Bipartite 

meeting. 

W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07-02-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 1007-99 XeroX copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait, list of Trichy 
Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 




[nmn—TO3(ii)] 


'TO^TTFTO : 15, 2007/^Rf 24, 1929 


7289 


22 3FR?t, 2007 

gjr.m 2653, —srftfwt, 1947 (1947 
^FT14) *U1T 17 % 3^W U I *f, R«i4 qf^7'3TPTi 

SOs^l % % <r(*^«5 ft'41'Jl^ sffc ^=|% % 

■sfNr, frffog aMlP i ^ faq i <r 4 4sI)Pw 

a#FOT, % % C^M 65 / 2000 ) ®Ft wftra 

^Tcfrt, 21-8-2007 *Bt 3TTO f>3n «TT I 
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New Delhi, the 22nd August, 2007 

S. O. 2653.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 65/ 
2000) of the Central Government Industrial Tribunal, 
Nagpur as shown in the Annexure, in the Industrial Dispute 
between the management of Reserve Bank of India and 
their workmen, which was received by the Central 
Government on 21-8-2007. 

[No. L-12011/46/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE SHRI A.N. YADAV PRESIDING OFFICER, 
CCIT-CUM-LABOUR COURT, NAGPUR 

Case No. CGIT/NGP/65/2000 

Date : 14-08-2007 

Petitioner , : The Secretary, Reserve Bank Employees 
Association, B.M.S. Office, Mandir 
Marg, Sitabuldi, Nagpur-440012. 

....Party No. 1 

Versus 

Respondent : The General Manager, Reserve Bank of 
India, Nagpur-440001 ....Party No. 2 

AWARD 

[Dated: 14th August, 2007] 

The Central Government after satisfying the 
existence of disputes between The Secretary, Reserve Bank 
Employees Association, B.M.S. Office, Nagpur, Party 
No. 1 and The General Manager, Reserve Bank of India, 
Nagpur Party No. 2 referred the same for adjudication to 
this Tribunal vide its Letter No. L-1201 l/46/98-IR[B-I] Dt. 
04-05-1999 under clause (d) of Sub-section (1) and Sub¬ 
section (2 A) of Section 10 of Industrial Disputes Act, 1947 
[14 of 1947] with the following schedule:— 

(1) “Whether the action of the Chief General 
Manager, Reserve Bank of India, Nagpur over 
the issue of arbitrary change in the conditions 
of service in regard to DETOs w.e.f. 01-10-95, is 
legal and justified? If not, to what relief the said 
workman is entitled and from what date?” 


(2) Consequent upon the notice of this Tribunal, 
issued on receipt of above order to it, the 
petitioner filed their Statement of Claim. 
According to it the management Reserve Bank 
of India started automation and computerization 
of its various activities in phased manner in its 
departments like Accounts Section, Issue 
Department, Deposit Accounts and Debt 
Accounts etc. by installing 30 Data Entry 
Terminals. It has for those 30 terminals engaged 
30 terminal operators and also created a pool of 
15 more operators for smooth running of the 
work even during the leave and absence etc. of 
the above 30 operators.They were selected after 
the aptitude test and the interviews. It is also 
contended that their terms and conditions of 
the service are determined under the Bank Office 
Circular, Gen. No. 70/83-84 dt. 31-01-1984 as per 
Annexure-A appended with the ClaimPetition. 
Further it is also contended that they were 
selected after eligibility screening test, interview 
etc. and thus the management has created special 
class of these employees amongst the class-III 
cadres. A special pay of Rs. 275 (as revised from 
time to time) was payable to them prorate basis 
as per contract of service between the workman 
and the respondent bank. Similarly their services 
were non-transferable in normal rotation of the 
Bank and thus the arrangement and the work 
was continuing satisfactorily from 1984. 

(3) The Bank without assigning any reason and 
• without giving any notice either to the union or 

to the concerned workman, decided on 15-07- 
1995 to withdraw their special pay and 
allowances to which they are entitled. It has 
become the service condition of those employees 
and consequently withdrawal of a special pay 
and allowances of Data Entry Terminal Operator 
' amounts to a change in the service condition 
within the meaning of schedule-4 of Industrial 

' Dispute Act, 1947. Since the management Bank 
has not followed the legal provision under 
section 9-A read with rule 34, Part-V of Industrial 
Dispute Central Rule, 1957. The arbitrary and 
unilateral change in service conditions is illegal 
and void in-ab initio. By this change two 
members of the petitioner’s union namely S.R 
Deo and N.S. Bond are affected. They were 
getting allowances upto 29-09-1995 and 
deprived from it w.e.f. 01-10-1995 though they 
are continued to work on the terminals. Their 
juniors receive a special pay thus it has created 
anomaly in their pay. 

(4) Further it is also contended that the contention 
of the management of introducing a change by 
it was a sequel to the agreement signed by the 
Bank with the rival union AIRBEA (All India 
Reserve Bank Employees Association) is a 
calculated endeavor to mislead. The union has 
challenged it on two counts that there was no 
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such agreement and it is not binding on the 
applicant union in the terms of Section 18(3) of 
the Industrial Dispute Act as it was not party to 
it. It is private agreement with the rival union 
and cannot be implemented. By the action of 
the management the service condition of above 
named two terminal operators are affected 
making them ridiculous to continue to work 
without the special pay and allowances. It is the 
duty of the management to honor their service 
conditions and according to it the action is illegal. 
Consequently it has prayed to quash the order 
of the management Dt. 15-07-1995 and direct it 
to continue the special pay as earlier. 

(5) Management by filing its Written Statement 
resisted the claim of the petitioner. Having denied 
all the contentions and the demands in this 
respect, the management contended that it has 
started automation and computerization in a 
phased manner in the department of the Bank. 
According to it the service conditions of the 
R.B.I. employees are governed by the condition 
laid' down in Reserve Bank (Staff Regulation, 
1948). It was necessary to introduce a 
computerization considering the development 
and the globalization of economy with a view to 
improve the productivity and efficiency. It was 
opposed by the employees and Trade Union 
whs making difficult to introduce a 
computerization. In this background in July, 1984 
in order to promote the computerization in the 
Bank, it was considered necessary to grant a 
special pay by way of functional allowance to 
the Data Entry Terminal Operators. The special 
pay was started initially Rs. 40 p.m. and it was 
revised from time to time and at the relevant time 
it was Rs. 275. Since 1990 the Bank stipulated 
the condition for recruitment of the Clerks Grade- 
II/one-Group-II that the selected candidates will 
have to perform the data entry operations on all 
the terminals as when require. In order to train 
the employees on the computer, it was necessary 
to rotate them after two to three years. Therefore 
the services of all the Clerks including DETOs 
are transferable. They are the common cadre 
employees, legible for promotion to Clerk Grade- 
I/CNI Grade-I. 

(6) The management enter into bilateral settlement 
on 20-07-1994 with All India Reserve Bank 
Employees Association, a recognized trade 
union of Class-Ill employees of Reserve Bank 
of India with a view to improve the technology 
which was facilitating the functioning of the 
bank while discharging the duties effectively 
and efficiently. The recognized and majority 
union of the Bank has agreed to withdraw the 
special pay which was given to the terminal 
operators. In addition to it the Bank has also 
discussed the matter with the representative of 
All India Reserve Bank Employees Association 


and their representatives also consented in lieu 
of grant of one advanced increment. Now it is 
condition of their service, to work on computer 
terminals; ledger posting machines should be 
given one advanced increment. It was also 
considered that those who were getting a special 
allowance should be continued upto 17-09-95 
and there after should be withdrawn in case of 
posting of new incumbents. Similarly the 
employees posted after 17-09-95 will not be paid 
any special pay. In view of grant of one advance, 
increment up gradation allowance the DETOs 
are not entitled for the special pay. Finely it has 
prayed to answer the reference in the negative. 

(7) In order to the respective contentions the union 
has examined the witness S.R. Deo. He has 
stated vividly what is mentioned in the statement 
of the claim. However in the cross-examination 
he admitted that in 1995 one additional increment 
was given to all the employees working on the 
computer. He also admits that he is not working 
since 23-3-2000 as he has been transferred to 
cash department. 

(8) Similar facts are stated by another witness Nilay 
Band who was operating as DETO. He has 
admitted that the persons who were working on 
the computer as DETO. Were getting the special 
allowance. At present he is not working as DETO. 
He has alsoadmitted that one advance increment 
was given to all the employees. 

(9) On behalf of the management Assistant General 
Manager is examined he has reproduced the 
statement of claim of management and remained 
unshaken in the cross-examination. The crucial 
points which arise for my consideration are as— 
(a) whether granting a special pay to DETO and 
enlisting a panel of the persons for working on 
the computers will amounting to creation of 
special cadre of the clerks? (b) Whether such 
special pay would be service condition and 
consequently its stoppage would amount to 
change in service conditions?, 

(10) Firstly let us see in what circumstances and in 
what manner the special pay of the DETO has 
been granted and stopped. Un-di sputedly it was 
granted in the initial stage of the introducing a 
computerization in the working of the bank with 
a view to attract the workers to work on the 
computers. In the year 1995 the management 
made it compulsory to have knowledge of the 
working on the computer and qualification for 
recruiting the clerks grade II. All the clerks were 
expected.to work on the computers. It does not 
remain a special work attracting need of granting 
special pay. There for the management after 
granting one increment to all the workers and 
entering into the settlement with the recognized 
majority Union of the Clerks, special pay which 
was earlier granted to the DETO was stopped. 
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(11) No doubt in the cross examinations he has 
stated that special pay is included in salary but 
it doesn’t mean that a workman who has been 
granted special pay for particular work would 
be entitled for it despite oflhe work taken out 
from him. After all it is paid for particular work 
like incentives to create the interest and attract 
the workers, which was necessary in the initial 
stage. His evidence shows that it was paid to 
the workman till he works on computers as 
DETO and it was not affecting the pensionary 
benefits. 

(12) Much has been argued on behalf of the petitioner 
about fire circular dated 15th July, 1995 under 

\ which the special pay of the clerks/coin 

examiners working on the Machines i.e. 
(Computers) was stopped but I don’t think that 
was wrong in the existing circumstances and 
settlement. 

(13) Now turning to another aspect as to whether it 
. has created special cadre and there is a change 

of service conditions, the circular dated 
31 January, 1984 is important to throw a light on 
it. The circular shows the applications from the 
Clerks Grade H/coin note examiners were called 
by the management but the aptitude test was to ' 
be taken by the supplier of the equipments i.e. 
terminals, processors etc. It means the supplier 
was explaining as to how computers should be 
handled while working on it. No doubt the special 
pay was to be paid but there is noting to infer 
that it was payable irrespective whether they 
work on computers or not. On the contrary the 
evidence shows that special pay was stopped 
of the workers who were transferred from the 
computer section. It seems that the DETO were 
transferable. The submissions of the petitioner 
that their post was non transferable can be 
accepted because the form itself indicates that 
they were asked to give bonds for not asking 
transfer for at least 2 years. It means their posts 
were transferable by the management or on their 
requests. There is nothing to conclude that 
special cadre was created and there is any 
change in service conditions attracting the 
Provisions of Sec. 9 (a) ofl.D. Act. In the result 
there is neither formation of new cadre nor in 
change in the sendee condition. Consequently 
the petitioner is not entitled to any relief as claim 
by it. Hence I answer the reference in negative 
in this Award. 

Dated: 14-08-2007 AN. YADAV, Presiding Officer 
M fet, 24 2007 

^>f. 3JT. 2654.—t 3 

3^%T‘I % cTFW if %T3?f Wt sfNftfe 
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Trfafe 13 % SRFfcT T RT t, STfafWT % 

SRNVif % fcpj fmtT tffFtT 

am: 3K efrdtfnw orfffwr, 1947 (1947 m 14) 

wo 2 % tgu-S (■?>) ( 6 ) ski WT 

TOfiT wot gtr, TRWTC '300 Wt '3WT 3#|WT % 

TOTel If’M W. mo ml WTeTFffir % 
WWWOtOl OW Who mwl tU 

[m.U ^-11017/11/97-30^. 3TPC (4 ^cT.)] 

New Delhi, the 24th August, 2007 

S. O. 2654.—Whereas the Central Government is 
satisfied that the public interest requires that the services 
in the Copper Mining Industry which is covered by item 13 
of the First Schedule to the Industrial Disputes Act, 1947 
(14 of 1947), should be declared to be a Public Utility Service 
for the purposes of the said Act. 

Now, therefore, in exercise of the powers conferred 
by sub-clause (vi) of clause (n) of Section 2 of the Industrial 
Disputes Act, 1947, the Central Government hereby 
declares with immediate effect the said industry to be a 
Public Utility Service for the purpose of the said Act for a 
period of six months ' 

[No. S-II0I7/ll/97-IR(PL)] 
GURJOTKAUR, Jt. Secy, 

^ 22 arn^T, 2007 

37T. 3JT. 2455.— aiWlcb 3tfafWT, 1947 (1947 

mi4)^w*ri7%3T3sur3, turn* 

alnr mfwnf % 

3TffrWUT, % W (*M WIT 87/2000) Wf 
mdt -3Tt "VK^K Wt 21-8-2007 WtTITWfSTT W I 

[U ^-12011/66/1999-3^ om (^tI) 3 
3R3TR gFTR, ^tW3TfTOft 

New Delhi, the 22nd August, 2007 

S. O. 2655.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 87/ 
2000) of the Central Government Industrial Tribunal, 
Nagpur as shown in the Annexure, in the Industrial Dispute 
between the management of Reserve Bank of India and 
their workmen, which was received by the Central 
Government on 21-8-2007. 

[No, L-12011/66/1999-IR (B-I)] 
AJAY KUMAR, Desk Officer 
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ANNEXURE 

BEFORE SfflU A. N. YADAV PRESIDING OFFICER, 
CGIT-CUM-LABOUR COURT, NAGPUR 

Case No. CGIT/NGP/87/2000 

Date: 14-08-2007 

PRESENT 

Petitioner : The Secretary, Reserve Bank of India 
Employees Association, (Regd. No. 
NGP/203), C/o Reserve Bank of India, 
Nagpur-440001. ....Party No. 1 

Versus 

Respondent : The Regional Director, Reserve Bank of 
lnriin Nagpur440001.Party No. 2 


AWARD 

[Dated: 14th August, 2007] 

The Central Government after satisfying the 
existence of disputes between The Secretary, Reserve 
Bank of India Employees Association, Party No. 1 and The 
Regional Director, Reserve Bank of India, Nagpur Party 
No. 2 referred the same for adjudication to this Tribunal 
vide its Letter No. L-12011/66/99-1R (B-I) dt. 24-3-2000 under 
clause(d) of sub Section(l) and sub Section (2A) of Section 
10 of Industrial Disputes Act, 1947 (14 of 1947) with the 
following schedule: 

(1) “Whether the action of the Regional Director 
for Maharashtra, Reserve Bank of India, Nagpur, 
over the issue of arbitrary change in the 
conditions of service in regard to DETO's (Shri 
N.G. Tekam and 4 others) by way of Transfer 
order dated 17-8-1999 and to deprive them from 
Spl. Allowances w.e.f. 19-8-1999 is legal and 
justified ? If not, what relief the said workmen 
are entitled to and from which date ?” 

(2) Consequent upon the notice of this Tribunal, 
issued on receipt of above order to it, the 
petitioner filed their Statement of Claim. 
According to it the management Reserve Bank 
of India started automation and computerization 
of its various activities in phased manner in its 
departments like Accounts Section, Issue 
Department, Deposit Accounts and Debt 
Accounts etc. by installing 30 Data Entry 
Terminals. It has for those 30 terminals engaged 
30 terminal operators and also created a pool of 
15 more operators for smooth running of the 
work even during the leave and absence etc. of 
the above 30 operators. They were selected after 
the aptitude test and the interviews. It is also 
contended that their terms and conditions of 
the service are determined under the Bank Office 
Circular, Gen No. 70/83-84 dt 31-1-1984. Further 
it is also contended that they were selected after 


eligib ility screening test, interview etc. and thus 
the management has created special class of 
these employees amongst the class-III cadres, 

A special pay of Rs. 275 (as revised from time to 
time) was payable to them on pro rata basis as 
per contract of service between the workman 
and the respondent bank. Similarly their services 
were non transferable in normal rotation of the 
Bank and thus the arrangement and the work 
was continuing satisfactorily from 1984. 

(3) The grivance of the petitioner is that as per above 
circular in view of the creation of the new cadre, 
the management is not entitled to transfer him 
fiomthepanel ofDETOs and depriving him from 
the special pay by an order dt. 17-8-1999. He has 
prayed to direct the management R.B.I. to 
withdraw its above order of transfer and direct 
it to oontinue the special pay. 

(4) Management by filing its Written Statement 
resisted the claim of the petitioner. Having denied 
all the contentions and the demands in this 
respect, the management contended that it has 
started automation and computerization in a 
phased manner in the department of the Bank. 
According to it the service conditions of the 
R.B.I. employees are governed by the condition 
laid down in Reserve Bank (Staff Regulation, 
1948). It was necessary to introduce a 
computerization considering the development 
and the globalization of economy with a view to 
improve the productivity and efficiency. It was 
opposed by the employees and Trade Union 
was making difficult to introduce a 
computerization. In this background in July, 1984 
in order to promote the computerization in the 
Bank, it was considered necessary to grant a 
special pay by way of functional allowance to 
the Data Entry Terminal Operators. The special 
pay was started initially Rs. 40 p.m. and it was 
revised from time to time and at the relevant time 
it was Rs. 275. Since 1990 the Bank stipulated 
the condition for recruitment of the Clerks 
Grade-II/one-Group-II that the selected 
candidates will have to perform the data entry 
operations on all the terminals as and when 
required. In order to train the employees on the 
computer, it was necessary to rotate them after 
two to three years. Therefore the services of all 
the Clerks including DETOs are transferable. 
They are the common cadre employees, legible 
for promotion to Qeik Grade-I/CNI Grade-I. 

(5) The management entered into bilateral 
settlement on 20-07-1994 with All India Reserve 
Bank Employees Association, a recognized trade 
union of Class-m employees of Reserve Bank 
of India with a view to improve the technology 
which was facilitating the functioning of the 
bank while discharging the duties effectively 
and efficiently. The recognized and majority 
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union of the Bank has agreed to withdraw the 
special pay which was given to the terminal 
operators. In addition to it the Bank has also 
discussed the matter with the representative of 
All India Reserve Bank Employees Association 
and their representatives also consented in lieu 
of grant of one advanced increment. Now it is 
condition of their service, to work on computer 
terminals; ledger posting machines should be 
given one advanced increment. It was also 
considered that those who were getting a special 
allowance should be continued upto 17-09-95 
and thereafter should be withdrawn in case of 
posting of new incumbents. Similarly the 
employees posted after 17-09-95 will noi be paid 
any special pay. In view of grant of one advance 

-s increment up gradation allowance thejDETOs 
are not entitled for the special pay. Finally it has 
prayed to answer the reference in the negative. 

(6) Thus the main disputes are whether a ne|w cadre 

has been created by the management by 
preparing a list or panel of. the workers for 
working as a DETOs. Whether it has become a 
service condition and consequently whether 
there is a change in the service condition due to 
the stoppage of special pay and transfer of the 
petitioner. . i 

(7) . While deciding the reference bearing No. CGIT/ 

NGP/65/2000 between the same parties, I have 
already concluded that neither preparing list of 
the workers for working as a DETOs nor 
allowing special pay will amount to creation of 
new cadre or amount to form new service 
conditions. In this petition the petitioner is 
challenging the stoppage of payment of special 
pay is illegal and his transfer from the panel 
under a order dt 17-08-1999 isalso a illegal being 
change in service conditions. However as 
decided in earlier above mentioned reference 
the circular dt. 31-01-1984 assumes a great 
importance. No doubt a list was prepared of the 
workers for working on a Data Entry Terminal 
after taking interviews and calling the 
applications in a prescribed form was only with 
the view to promote the computerization. Special 
Pay was allowed or paid to promote the interest 
in the workers for working on the computers in 
the initial stage of its installation. This Can not 
be a creation of a new cadre and can riot be a 
new service conditions for the person forking 
as a DETO even the prescribed form shriws that 
the workers included in the panel of DETOs will 
not apply for a transfer from the terminals at 
least for two years. Subsequently the porkers 
were also entitled for asking the transfer land the 
management had never ceased its right of 
transfer. The transfer of the employee is the 
right of the management and the events 
incidental to the service conditions. On the 
administrative ground right to transfer of the 


management can itotbe denied either by creating 
a new panel or by granting a special pay. 

(8) Similarly a special pay was paid for the work 
done on taking entries on the terminals. This 
can not be a service conditions. It being a special 
pay for the particular work would be entitled to 
the workers who is doing that particular work. If 
that work is taken out ftoin him due to the transfer 
or some other reasons, definitely he would not 
be entitled for the special pay. In such 
circumstances in my opinion there is nothing to 
conclude that special cadre was created and 
there is any change in service conditions 
attracting the Provisions of Sec. 9(a) of I.D. 
Act. In the result there is neither formation of 
new cadre nor in change in th^ service 
condition. Consequently the petitioner is not 
entitled to any relief as claim by it Hence I answer 
the reference in negative in this Award. 

Dated : 14-8-07 A. N. YADAV, Presiding Officer 

23 aTTOT, 2007 
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[R. T^T-12012/494/1998-an^atR (^-1)3 
arsre 

New Delhi, the 23rd August, 2007 

S. O. 2656,—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 272/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/494/1998-IR (B-I)3 
AJAY KUMAR, Desk Officer 

, ■ ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, 
CHENNAI 

Wednesday, the 31st'January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 
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INDUSTRIAL DISPUTE NO. 272/2004 

(Principal Labour Court CGID No. 216/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri E. Devan : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Zonal Office, 

Chennai. 

APPEARANCE 

For the Petitioner * : SriV S.Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/494/98-IR(B-I) dated 10-3-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 216/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their Claim Statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D.No. 272/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri E. Devan, 
wait list No. 721 for restoring the wait list of temporary 
messengers in the establishment of State Bank of 
India and consequential appointment thereupon as 
■ temporary messenger is justified ? If so, to what relief 
the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows :— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
atPonneri branch from 8-5-1986. The Petitioner was 
orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 


was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Ponneri branch. He was called for an 
interview by a Committee appointed by Respondent/ 
Bank in this regard. But, they have not informed the 
result of interview and also with regard to 
appointment. But, the Petitioner was informed orally 
to join at the branch where he initially worked as a 
class IV employee. From 8-5-86, the Petitioner has 
been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Ponneri branch, 
another advertisement by the Respondent/Bank was 
made regarding casual workers who were reported 
to be in service during the same period. While the 
Petitioner was working as such, the Manager of the 
branch informed the Petitioner orally on 31-3-97 that 
his services are not required any more and he need 
not attend the office from 1-4-97. Hence, the Petitioner 
raised a dispute with regard to his non-employment. 
Since the conciliation ended in failure, the matter 
was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the 
reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to 
Govt, to reconsider the reference and the Petitioner 
requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 
and to regularise him in service in due course. The 
Respondent/Bank took up an unreasonable stand 
that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the 
settlement The Petitioner was not aware of settlement 
by which his services and number of days worked 
by him after interview do not merit consideration. 
The Petitioner was not a party to the settlement 
mentioned by the Respondent/Bank before the 
conciliation officer. Therefore, the Respondent’s 
action in not absorbing him in regular service is 
unjust and illegal. Further, the settlements are 
repugnant to Sections 25G and 25H of the I. D. Act. 
The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
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to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation, 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous sendee. Hence, the 
question of regular appointment/absorption does notarise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
o duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87, 16-7-88, 7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 715 in waitlist of 
Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of744 waitlisted temporaiy employees were 
permanently appointed by Resppndent/Bank. It is false to 
mlege that the Petitioner worked as a temporaiy messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B and C. 
Considering their temporaiy service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar- 


months and under category (C) the temporaiy employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporaiy service in Any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporaiy service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporaiy 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terras of aforesaid 
settlements out of744 wait listed candidates; 357 temporaiy 
employees were appointed and since the Petitioner was 
wait listed at 715, he was not appointed. The said settlements 
were bona fide which were the only woikable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this. Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees., After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respopdent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be' engaged even in menial category, thus, the 
Respondent/Bank imposed total ban fof his future 
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employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by die wait 
listed workmen with ulterior motive. The Respondent/Bank 
hasbeaiarbitrarily fiUingup thevacancies with thepersons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by die bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Evenin the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated27*10-88 and 9-1-91. It is felse to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are;— 

(j) “Whetherthe demand ofthe Petitioner in Wait 
List No. 721 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(h) “To what relief the Petitioner is entitled ?” 

Point No. 1: 

8 . In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they havingbeen calledfor 
interview and having been selected and wait listed in terms 
ofthe relevant gmdelmes/drculars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
UnionhadfiledaWrit Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 

• and therefore, they have raised the dispute in the year 1997 


before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 

m the Respondent/Bank under the guidelines and circulars 

issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service ofthe temporary employees and 
any settlement in this regard is redundant and in any 
case, the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25 G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A oftheLD. Actproviding 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MWl and MW2 and their testimonies during 
the cress examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of iast 
oomo—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
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casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
on daily wage.basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex Ml, M3 and M4 respectivefy 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category •who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 and 
16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non¬ 


preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMPNo. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
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Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 


age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive, Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the tulings reported in 19911 LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997IILU 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
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settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971LLJ 308 K.C.P.Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also ” He further relied on the rulirigs 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement ig not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified V The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in Service with fullJback wages etc. Hence, the Petitioner's 
contention against the reference-made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 


12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has .been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in'Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental. matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court ” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 


7300 


THE GAZETTE OF INDIA: SEPTEMBER 15,2007/BHADRA24,1929 


[Part II— Sec. 3(ii)] 


Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 19963 SCC 139UnionofIndia and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory. ” He further relied on the rulings repeated in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
pffepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported inl991 3 SCC47Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 


to the existence of a vacancy. Tile direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him whichmeans creation of 
a vacancy; (b) he was riot sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by aback door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further^ there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997II SCC 1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
,/occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remaineda nullity.” Therefore, learned, 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
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ondaily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the. I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
jrulings reported in 1994 3 LLJ (Supp) 754 wherein:the 
Rajasthan High Court has held that "‘Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank, Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 


the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in GDJ 2006 S€ 443 NatiomlFer^izerslLtd, and 
Others Vs. SomvfrSirigft,whem^ has 

held that "riot^tnode of 

/and if 

the rules; the Same being?**mullity,. the question of 
confirmation of an employee upon the ekpiry‘0f purported 

iob'6 

: SC 395 Municipal£puiieiTSt^!^^ 

the Supreme Court has held is 4 iiot disputed that the 

appointment of the Respondent was hot in Sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of sucterules as 
also in violation of constitutional schemeenshfinld under 
Articles 14 and 16 of the Constitution of India would be 
void in law; -- Further, in 200&2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey” wherein the. Supreme Court ,jias. ItelcLlhat ‘‘only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes, brought about by the 


15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It ismot open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right ” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 


to the changes in the policy decisions : qf the .Govt, in the 
Wake of prevailing market economy, globalisation* 
privatisation and outsourcing is evident, in view, of the 
settled legal position, as noticed hereinbefore.” 

-p . ,.e- ■ ; .. , '•>.• , : • 

16. Relying on all these decision, learned counsel 
for the Respondent contended that since the Petitioner 
has riot been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post,' the 


Further, when they have not been questioned the five 
settlements entered into between the Respondenl/Bank 
and Federation and since they have not questioned the 
wait list prepared* by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before die labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as pet* wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 


such circumstances, it cannot be questioned by the 
.Petitioner. r - 

17, I find much force in the contention of the learned 
counsel for the Respondent Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 


between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nOr 
the number allotted to each Individual tri the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
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other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregbing findings that the 
petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For me Petitioner : WW1 Sri E. Devan 

WW2 Sri V S’ Ekambaram 
For the Respondent : MW1 Sri C. Mariappan 
MW2 Sri C. Ramalingam 

Documents Marked: 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the papa* publication in 
daily Thanthi based on Ex. M1. 

W2 2004-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 


Ex. No. Date • Description 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter ofZonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 2503-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 0602-87 Xerox copy of the service certificate 
issued by Ponneri branch. 

W10 Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

WU Ml Xerox copy of the Vol. Ill Reference book 

on staff matters 31-12-95. 

W12 0603-97 Xerox copy ofthe call letter from Madurai 

zonal office for interview of messenger 
post—V Mural ikannan. 

W13 0603-97 Xerox copy ofthe call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W14 0603-97 JCerox copy ofthe call letter from Madurai 

zonal office for interview of messenger 
post—J. \felmurugan. 

Wl5 1703-97 Xerox copy of the service particulars— 

I Velmurugan. 

W16 2603-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W17 3103-97 Xerox copy of the appointment order to 

Sri G. Pandi. + 

W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W19 1302-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 
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Ex. No, Date Description 

W20 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W21 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W22 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W24 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporaiy 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 0901-91 Xerox copy of the settlement. 

M5 3007-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 2805-91 Xerox copy of the order in WP 

No. 7872/91. 

ft ‘ 

M8 1505-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 1007-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Chennai 
Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99. 

^ lurin'), 23 3TW, 2007 

cFT- 3IT. 2657.—sMfacb arfafwt, 1947 (1947 
14 ) Wt WTT17 % 3T3*U U I % 

%TRWHt % W^lchi afrt 

% TTWH (*M WTT 27.1/2004 ) Wt 

WTcftt, ^ ^>-sO«h 3Tl<*T< Wt 23-8-2007 WtWW ^371 KfTi 

[^T. ^T-12012/493/1998-3Ttf 3TR j 


New Delhi, the 23rd August, 2007 

S. O. 2657.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (lief. No. 271/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No.L-12012/493/1998-IR (B-I)] 
A JAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COUM; 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 271/2004 

(Principal Labour Court CGID No. 215/99) 

[In the matter of the dispute for adjudication under 
clause (d) of Sub-section (1) and Sub-section 2(A) of 
Section 10 of the Industrial Disputes Act, 1947 (14 of1947), 
between the Management of State Bank of India and their 
workmen] 

BETWEEN 

SriRJRajasekaran : I Party/Petitioner 

> AND 

The Assistant General : II Party/Management 

Manager, 

State Bank of India, Z.O. 

Chennai. 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 
AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/493/98-IR(B-I) dated 10-3-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 215/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 
I.D. No. 271/2004. - . 
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2. The Schedule mentioned in that order is as 


made a fresh representation to Govt, to reconsider 


follows:— 

“Whether the demand of the workman ’Shri R. 
Rajasekaran, wait list No. 367 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger isjustified ? If 
so, to what relief the said workman is entitled T . 

3. The allegations of the Petitioner in tKelCIaim 
Statement are briefly as follows 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Tiruyallur branch from 1-8-1982. The Petitioner 
was orally informed that his services were no more 
required. The hon<mployment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and Aik 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and G, Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Tiruvallur branch. He was called for 
an interview by a Committee appointed by 
Respondent/Bank in this/egard. But, they have not 
informed the result of interview and also with regard 
* to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
’ as a class iy employee. From ! 1-9-1982, the Petitioner 
; has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While^orking on Temporary basis in Leaher 
International branch, another advertisement by the 
Respo ndent/Bank was made regarding casual 
workers who were reported to be in service during 
the same period. While the Petitioner was working 
as such, the .Manager of the branch informed the 
Petitioner prally on 31-3-97 that his setvices are not 
required My moil arid he need not attend the office 
from 1-4-97 Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 


the reference, and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior ta 31 -3 -97 and to regularise 
him in service in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner 
was not aware of settlement by which his services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 
Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant to Sections 25G and 
25H of the I. D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastry 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. 
The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice. The wait list staffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with #1 attendant 
benefits: 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does notarise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Section 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
whentheir case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
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settlements became Subject matter of conciliation 
proceedings and minutes were drdwn under Sectiott J li8(3) 
of i; D. Act s M terift$ thereof- thoPetitioner Was considered 

similarly 7 piaced^othOr aril the 

PdtifiOnerWas WaitiistedaS candidate Rfoi$68 iii waitlist of 
Zonal Office;-Chenriai SO for 357 wait listed temporary 
candidates, out of744waitlisted temporary employ ees were 
permanently appointed by Respondent/Bank. It is false to 
allege thatithe Petitioner worked as a temporary messenger 
The Petitioner was engaged only in leave vacancies as and 
when if arose ; When the Petitioner having submitted to 
seleCtibmprocess -lit terms of settlements drawn as per 
retrenchment jnovisioriis< r^erfed tO abOVeji cannot Turn 
around* and claim appointment. Such of those temporary 
employees who were appointed were engaged for inore 
number of'days and hence; they Were* appointed. Under 
die settlemeh| employee^ were categorised asA/B andC. 
Considering their temporary service and’subject to other 
eligibility criteria,: under category (A) the temporary 
employees who were engaged for 24(3 days were’ to be 
considered dnd>under category (B)- the temporary 
employees WhO have competed*270 days aggregate 
temporary service m any Continuous block of 36 calendar 
months and under category (Cj the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1 -7-75 • or minimum 70 days 
aggregate temporary service inany continuous block of 36 
cdlendarmonths were to be : corisidere& As per Clause 7, 
the? length of temporary service was fo be considered for 
seniority in the wait list and it was also agreed thatwait list 
was to lapse in December, 1991 and the cut off date whs 
e*tendedupto 3 l-3-97forfillingupvacancieswhiCh were 
to arise upto 3 U12-94; The Petitioner has no valid and 
enforceable right for appointment: The Respondent had 
implemented the voluntary retirement scheme and even 
thO permanent vacancies stand substantially reduced: 
There were no regular vacancies available: The peculiar 
problem Wasdue to the factsthat allthe aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies, in terms of aforesaid 
Settlements Oufof 744 wait iistedcandidates^357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 368; he was not appomted. The said settlements 
Werebona fide which were the Only workable solution and 
is binding dh therPetitioiief. The Petitioner is estopped 
from questioningthe settlements directly or indirectly and 
his claim rsliabletd be rejectM. Further, the sdid settlements 
were not questioned by any union so far and the settlements 
of bank level: settlements dnd operated throughout the 
country The Tamil Nadu Industria 1 ’Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respbndent/Bank and this Tribunal has 
no jurisdiction to entertain such; plea, It is not correct to 
say thatdociiments and identity of Petitioner was verified 
before the Petitioner Was engaged: It is also not correCt to 
say that the Petitioner was discharging the work of 
permanent messenger; As per settlements; vacancies upto 
3 1* 12*94 were filledupajgainst the waited fist Of temporary 
employeesandvaCcihdesfor / 1995vi)6.«Ms to befilledup 
against the wait list drown for appointment of daily wages/ 



Cakral lab^rr:Fiirther; m&rm OfiChennaiWMt { USl^fdni^ 


is- 

employees./ 
rid’ 

reasons, the 

costs;' juorintf bsdwiinridl arsw acttjqaib batoormoo 

nsrap;*:->} ii isrjtftvmtrbnoq&Oi-i 3ili %>«i2 

the additional claim statement* the Petitioner 
contended that jm wa$ ,huyipg beep, sponsored by 
employment exchanger and haying undergone .mediical 
examination, the Petitioner has fiijfilled the oiteria set out 

candidate for 


post. Ue .was, engaged: in^the messenger post in ( the 
subordinate cadre of,the ^espondent/Bardc ; continuously, 
with deliberate; and, artificial breaks r! Therefore ?1 thq 




under no circumstances,?, wait d^t?d^ M 

Petitioner beengaged.eyep jn^ienial^tegpry, r ihus> the, 
Respondent/pank impqsed tptal,ban.for,his.fijtjrre 
employment, Even though there weresufficinut nunrt^r <$ 
vacancies ip cla$s : IV icategory*, the. ,Resppndent/Bunic 

listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 

other than wai t listed workmen according to, their whims 

be passed in hi$ favour. J1 b , Ju'oi 

15,‘Again, fire Petitioner filedarejoinder tofoeCOunier 
Statement of the Respondent^ wherein it is stdtM all thO 

cdUlKi? ttr^ Kd• tKri Ctrilp Ifirli if 


Staff FederafitinWefe imder&eCti6hl8( 1) Of the 5 Act arid 
not * under Section 18(3 V of t he ACt. As jier recriiitmerit 



instructions *lafi$ dOWn hhd^’cOdifi^d'eirediai'S Of thO 


Court in W. P. NoJ 7872Wl99^ the PMi6iief questioned 
the settlement dated 27-* KMftafid 9-1^91 Ft is falsOto allege 
that the settlements ate contrary to' thO-fights of the 
Petittoher; Hence* the Petitioner prays that anaward may 
beptaitihisfiWduii^ w 

nm -id jb^voHc ion uu; f1 o W n ai.vnv:'vd jc 

( 7, In these, circumstances, the ; poin^s Tpr my 

copsidptiuilPP^ -F-hW: v.;? 

1 • (i) ^Whether the demand of (he Pedtioderin Wdii 

t&i} Eist No.’ 367 for restoririg the wait list Of 
temporary messerigers in the 1 ReSpOrideht/Bank 
■' - and' consequential appointment theretipOh as 

r •: tempOraiy’messenger is jtistifibd^ ' " l | 0 ; > ! 

>0! j;?T! WWi I beHvP»mvi ‘> f S Oi uPlioib c' t~ i*«m 

; t ;3f y 

* }m ’-*•'*' ®»bnnorhreHkune r 'J 
:?*A .tl.!cdJlnA-VisrundDrrrdtfcbd««d.ruRy.'> 

sdt so c^ithOfFjeririmrpifaitiis 


$677 OV07—51 
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and haying been selectedmidwah hated ip terms workmen-Tte thfi ^ 


for^pjQmtm^^innteha^: it i^H^hpppQnteodo<Hhai 
ombei^^the£to(^^^ 

•as>fc&f$ ^vb&h the ^renter 


the ^Petitioner in thiscase and other Petitioners m^the 
connected disputes were terminated without any nQ(k^ ? 



l a Writ Petitioribeforc tftb Supfeme'Cduit'tci 
protect the legal and cbhstitutionalinghisbf theydrkmeri 

iliaJtzzj-'j'arili:* ...auiL.«*L- Li*j± *— -jh l&Jz a. ioMtaa 


settlements 0j^ : #^pi|»tion‘;and iwhteh);am 

fclyf k&nddhc 


Nd. 54#(tSVfl)’ f987; thellespondeht , Bahlchuitr6clly entered 
Mkf ar^Mfertieiifori the issue of absorption 1 ofWMkrf&j? 

_ UA’A'^ J jCTI jT> 2 t A'J :A> lr%l j: 1 fjj ;Xi in _ 7\ ifi . 



d^ffnaTIfearingof the Writ Petition.'Thik settfemOrifHa^ 
bedoiile’ art exhibit of the Resporideht/Baiik irfef luis bdeii 
fnark’&J z$ Ex. Ml. The -Petitioner ili fh&b^<^ahdihi 


deals {with.c^ttegioti^^tion.^ ©^retrenched temporary 
employegypt&/j AcB mtd;£ io&Ui thi&categorizati<m^of 
iibi& quite opposed^ therdoctrine af&hst 


a$ It toot binding on them oh the gfbhnd thSt 
bfe£h ^riteryiewed and selected in the pet#aheht vafeahe^ 

SJiljk * ns i j * ,L .j* c. ^ ' iziiii: *s u v rxz. 



of messengei^i^ardlhess gash eoobe^ watersboy^^eepers 


^Bfi^d fheHhbbuf authorities mid they i^iie’^3Hfteti*sthe 
r^fmicfnticrit asunjust aridillegal aridth^fWleftp&Jbd 

fer Tclifetitternent with back' wages ahd ! btfret* l aftcric&ttt 

ifemftiao towq^ r s ; * ' own* «omtiu tUw oenshow brail 

gnfwsoqydi .air 1 / v; ;v;.,:.j,. : 


ana 


U i 


*ugnfti.;)Min i md , iK fised^ed 


9 ‘ On behalf of the PCtitidher? it -fs cohteiid^f tfi&if 


lUjiiwagroBasisaor/rs^iaeine^ongenaatjoQS^ccaTB 
lasperbank^ cireidars/insteuctidn&ljto 
suehoifeujnstnodesj therahaoEption-ofeasuais aloitg;tvith 


thCsirPfetitiohefs ^fe rd^ited as tenmbmri ,; en^lcyeeS the ehgibleieategories>,isnot,vahdrTherefore.;thesejKcsons 

- - *t, ^ n /n —1 - a *1 jfii? iL^ _i. _ _ j i. . .1 i ■» 


Respondent^anJk J^om jjfpftifc ,hu?e and 

. . __t - - 1 . -if__ ._! ^ ^ Pi1_ _ ._1 ___ •*_ __. . 1 


who wdretengaged f^rfb^Respondent/Bankpa casual 

basis Should; uofth^gtye^pCrinattem appomtmdatinthe 

iEho^fOSHStJalsiWere^gi^jft riaoret-ben^icial 


in this^gard isr^lundapt^nd ingny m& 
faMtiSm# flot bqund by set^menhuitd^^ctiqn . 


HltefMiew ^ten^^r^employeeKhav^ 

not bom iafim^^boufethiSEamemtment whichiiaebides 

^SPpgdcnpT^agcment. ; They c fijrih%Wlni^^it , ^l i^to4f?U©fiSfl^^^iiW^sJ95Wfw^Ungjl^t^laaiw©M>:foq 

iht^gh Ihgi^sppudqnt^Bpnk jigs stated pte^r^l^ fEntithe Resposdent/Banfc •has^ahegeebto feave 


tvpmqft ^q^ted^more than ?4p 

gejqqd^fjl^ gaiencter nipuths and was not'in <^ntim[qn_5 

©i|0f9eahle ;? right-fpr appointment, iij^tj^w^ 

Respondent/Bank to the effect that;fempqgmM 
at branches/offices are not allowed to be in service 
^^eedln^ * 20 ® days; ^hefiCe ; 'thd duOsBrbri 1 bf • Petitioner 
working for 240 days does not arise at all: PdUfte^fH^y 

h&W Mi£$W lG 8V- A of 

af-i&jpr^QSterp^s t^pompud that the 

right for 

aBP^tnPtftj a^ : SepbP-n& 25g s ^^ ; .a£ft ( yery much 


m^h^i^.^ho^Mndidatesihnder.Bx.MlOjw^etfbuiid 



h-8?^ 27rl^^&;;and 

39u^5 



heshaS oof ;prOducedaJbrdocument (in .Suppbri of ,the sa 
ealledmominclusioft ex«?pt h^bald^swtenientr.Eurther; 
accQKhng 10 MWlwalt^iSunrierExvMlOwaspr^rod 


and are ehgible to be reinstated Learned r^resentative for 
the PehlimiyFbohtefiQ^i tfiaf ihfT^ff^L^Afflhd'Pfc 2248 
Central Bank of India Vs. S. Satyam and Others.t^e^pre^e 
Court has held that Chapter V-A of the I. D. Act providing 

aLutHi aI. * 


hasiieldinite ®rierdafcdi2.3tfl>?99 in W PaMoi i7872bfi991v 
whiCltis raari^^%»D£?dubitian which ihisStated tbat^Uis 
okar?th3fedhe'i^87^tUem^t3was^0nQecned;With<the 


lh^ applfi^ribrt^PS8^ri0i¥d!3i \vtthdaily :Wager mdassLV category Who'were paklwages 





























agreement baSis. drt such’ circumstances,’ • 
theRes^ridehtf are rioi^tifted' and ? 
combined list " of cahdklrites cdveitd'under 19#7' 

sMlirnMH *arid * 198& * setdemim*’ since' ^foifmad 

d&tincfancf sepaf aid classes' and-they 'cftnhdf treat one 
clriSSrinfraGtidniindGUbtcdlyaHioimtStOMbtiohofi 

Atb6I^l4df€dnsdtationofIftdtal^f^ukh^tn^av^itn^i 

of MW the^&tetemehts'jiitf Gotinter ^Statement itS 

contrary-to afedve and ft' IS* nothing but - a desperate 

„ attempt-to Wriggle out’thb il ity^i^itilhiaticsii* or^pfeipetmt^ ^ 

by stna Resporident/Bahk by • combining etpiafc s with> 
urt&pialir.-lHs further contended bn behalf bfthe Petitioner! 
that aS-pbi* deposition Of MWf Wait list Undei*;ExidVtlO r 
cotn|mses'‘Of both messerigeriai and ribri'-mesisengeririf 
cahdldate^. f V^hothotbhip6*aryeinpFoybbSy^er0aptk)intecf 
iteattejn^cess^ 

balSfS of indusSfi^ise settletnehftdf^s nogsoin *dtecase of 
cdsual^- ThOrefe^ * l^h betoHgS* to tteo detent"and* 
dispfobfcnt'egOFi&S.' BUt,T^M£ thOsaiftOHotftiS 

tOthOba^alSasih^ecasi^ft^hiporaiysOmpiby^^ittthfe* 
ihattdfof feftisbt|)tion; ; Therefore; if j& vioiatwe^f Articles 
I4dhd;16<of Gdratitetionof India. Therefore* thoPerHionert 
5 contended thdt^eparadbriefE^^^ 

nOtinedriformity-With^^ 

prapatatiotv of Separate pdneli hnldate’td * violation ! Of 
dirta£ i%ebhdiy/#has *not> been prepared as per 
ih'SiriiGtibhs iri E#,* -W&- f ciroMar- r egardirig f projected' 
^ vacancies for the per iod’froiti lW7ifo:l 994^F^jittietm6!^j 
* do^aifyiSt i 'waSfcidased/pUblished r ev^n^oV theCoait 
OfdUHri WMP NO; 11932/91and'W. P.-^NO *7^72/9fditbdting. 
„ t^iltfespoiidehf/Bank^b teteasetheslist idf^Uecessiid 

dattdidat^pttrsaanttO'thofir^adveftiS^bht^ubii^ed 
mThOHifidu'dated 1*84^. Fuithdttfidr^H«ait list Under Exi* 
M lO'dbosnot cafty»paifi<^Iariab©Mith^dandittetdsdate 
dPiniUal appointteehtand jtlte^ttto^bf d^s^phtinb^ 
tftete foariM) aftfieifr^teoctiv^ ah these* 


with- the .object-of depriving them: of the: sfatOsduhd '' 
pErtdlejges fdf permanent workinenliS iilegahft Learned! 
rfepfeSbhtatiyefijrther. contended thabEfcMflftwdit lidfehas^ 
not been prepared in accordance with principle/of sCriibratyi 
iw the fegah ( sen^ since the ^dJectedidandjdate^Jsfi^B 
longestidrvtee'shouid havopriorif? oveii fhbfcdiwhd jomadl 
thdservied later Mnd therefore, tbewait listuhdef Bxf Miff) 
wHichhas bbendtaiwn up is contrar> r toiaw:and aisbibad iris 
iaw.5fli€S| the Respondent/Bank hris ©otactedinaccordmice; 

with- the lawandrihe .spirit of the ssettlbm^nt,>.buf inxuttem 

violation and in breach of it Though clause 2(e) of£x.:MW 
state# <that ; candidate^-found suitable fbis^rmaribnti 
appOintmenhwilt be offered appointment againsf existing/* 
fhftirevacancysahywhere in modulcor circle rind iflxaseba- 
cdndidatefails toadeept the offer^f appointment orpostfngj 
within-the •prescribed-period; he: will be deemedtb HsyS 
tefhscd'it and* th&mame* shall 'standdeteted* fitomffhei 
respective panel dnd’he shatf hav^mo;fui4her;dtaimiibi j 
being considered forpermanent appointmeitt inLthe banki.fi 
TheRespOndertt/BankhasnOtsproducedsanyriocuntehtldi 

show howdie was an^edat the fcehiori tyitndtiU date>sifciSi 
a tnystet^l ar^tb hvh» tot'sehior/fvkasifand«t1ie»ef»»lno‘ 
doeumentar^sovid^atfee in supparfofth e averment afidalsoe 
ter the ayeri^ent of MW1; Thereforiei the tennination oftlie; 
Petitioner wholvas inimgular semteObfth^'Responden^l; 
Bank is aibitdaiyv malahdeaiid ill egal afrffheItespondeii(/. ; 
Baitk hasi not*-acted iti saccordaneo-with thb* terin^ sof 
settlement on*absorptiori;ofitbmporaiy e«nployees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a- copy of niinutesLof conciliationprocebdmgis dated 
9-6»*75* beforb Regional <Labou r GommisSionqp tfientral)# 
Hyderabad^ifc'isJ neitheav m ^8^3)rsetdfimedt^noFdk2(fi) i 
settlement asclaimedby theRespondent/B &nk whidhsh>5s; 
only with regard to modifications of Ex:)M l4oM4nnadfeim 
ttermsof®^ M6. Though theRespondentyBanki produced; 
6xfM7 andL'Ml l<;interirn:ordersmassed/byiHieh£earit:;of! 



tb-thewdit list/ AboveantExPMf K^snbPpitddiiced'afthe 
tstrie^bf^^ebiiotHatiow s ptod@gdi«igs^^heidisAiiiigithb'year 


dOdimehtrlt-iS further Conteiidedon^behalf Of the Petiimi^ 
thai fhough the Respondent/Bank ?has alleged that these 
petitioner weteengag^dhfdaVb^acaneji'theyLhhve'not 
bb^h r told ■ theinitial uppbinwent ^thaf their 
UppittfAiOhflenye^iteSii^ Further, i’yotfbeteteoii 


Of im the year -I999 hnd therefore-sthey; do^nol!lraM£jany; 
b^tringjinlthe Ca^e Of the/Petitioheri Furthei-^thongh !th€ 


u) l[iwi! f§ Q fi 11FslIiT^l 1 1SiT^;Vv*I 1 il1 ]T^i 


li-r;*iTfysi« {fijTilr,i n tifeTnui/uJ*MntRV»i 


exhminaticm'had ibeconre;apparent-thats they/hhvc; no; 

as-Ex.lMh to<M5ilAboi^alk thougbithe^sponderit/Bgnki 
hhs^mfeited t01Voiim#iy- n^remeiibtsdiiea^iaiat ther 



is^lHm bxi^:ericd|‘lKfe oategorisdtiOfi as sftchdsmt^aEiid 
ditd'thd 'pf6Visi0ns : "of^Sasti^ AWhrd^arei^sb Viblatbd." 
Purthe'r; the repfe^entafiyei of the ; Petirionbr^eliedOn the. 


arid theiiefore^they aredocmhedMije in boritinnm^s Service 


under4heprdtisix)n&ofIiBjAet‘ Itj^furthef contended^ 
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have also completed240 days in.a period of iU calendar 
months. Heated relied,on the rulings reported ilk1985 II, 
LLl 539 Workmen of American Express International. 


Court has hdd dial “the expression 'actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 


had been paid'wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.” Il is further argued thut call letters produced 


Eft? il fTiTiTil i 




Bank has conducted thc< interview and selected the 


their application for absorption as per the bank’s circular 
and thetehne, their rcrieiKte^nt is illegal. In all these cases, 
the Petitioners were in employment as; sub-staff in early 


settlements/lapsing ofwait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous, period of; 12 calendar months and they are in 
age groups© f*40:to 50 years and for no fault of theirs, they 
find themselves stranded in life nudstreain. They have also 
not gainfully employed? In such circumstances, this 


t j u; 10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the 'reference 


of the facts and eircumstaneCsof Uncase. The Petitioner 


ryere<nmiin'e^tMnous;seridce;ilpence, the question of 
regular a^x)iniment/^)soiption do^:not arise at all and 
their, engagement • washnot < authorised. Further, the 
Pctitionei^are'eStof^ed from making claim as they had 
acceptedtthe settlements drawn under the provisions of 
Sections. 18(1:); and! 18(3) of The 4 : D* Act, in lieu of the 
provisions of law and implemented'by the Respondent/ 
Bank and! Hie claim ofthePetitioners are not bona fide and 
are made with ulterior motive Furthei;4hey have concealed 


was positioned downi i& the seniority. The Respondent/ 

exigency performance of duties as . messenger. 

Furtherv-fhe'iallegationjthati he! was Sponsored):by. 
ment Exchange is ineorrect and the;allegation that 


were engaged! agaihst leave vacancies^ The settlement 
entered into By the Respondent/Bankand the federation 


is binding on the Petitioner The Petitioner accepted the 


the Petitioner is estopped from questioning the settlement 
directly or indircctly and his claim isliable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further,:he. reliedon 


the rulings! reported in 1991 JLU 323 Associated Glass 
Industries L(d, Vs. Industrial Tribunal A,R and Gthers 
wherein under ^Section 13(3^’, the union .entered into a; 
settlement with the management settling the claim of M;; 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before, the Tribunal, that they did not . resign voluntarily. . 
But the Andhra Pradesh High Court lias held that “in the 


of conciliation is vitiated by. fraud, misrepresentation or, 
coercion, the settlement is binding on the workmen.”. 


Maharashtra State Transport Corporation and Others 






held that “therefore a settlement arrived at in the course 
the conciliation proceedings with a recognised majority. 


even those who belong to the minority union which had. 
objected to the same. To. that extent, it departs from the . 
ordinary law of contracts, the object obviously is to. uphold; 
the sanctity of settlements reached with the; active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement” It further held that “there may be exceptional 


or, even corruption or. other inducements. But, • in the, 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to.due weight. and ; 
consideration,” Learned counsel for the Respondent further. 


has held that “settlement are divided into twp categories 
namely (i) those arrived at outside the conciliation 
proceedings; under Section 18(1) of the I.D; Act and 
(ii) those arrivedat in the course of conciliation proceedings 
under Section 18(3 ). A settlement of the first categoiy has 
limited, application and binds merely parties to it and 


on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 


members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported! jn AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 

_* ill am/I to n trt fkoro Kpinft 


gp^vrilfbetween them. When there is a dispute that the 
settlements not bona fide in nature or that it has been 
arrived at; on ; account of fraud, misrepresentation or 
concealment of facts or even corruption and other, 
inducements, it could be subject matter pf yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there, is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
















that they a*e apt .parties to- the settlement,. since, the' 


they have entered into settlement, with the i bank and 
therefore, it is binding pn the Petitioner. Further, he argued - : 
that no union o£ the bank has questioned the settlement 
and in such circumstances, it cannot beisaidthat it is not- 
binding on them and he is estopped |rom disputing the. , 
same, ;i »■? •••.. y,-;.':;:* v.v::,o 


is expected to decide the real nature of disputes .between 
the parties and with that object in view, it should consider s 
the order of reference: in a fair and reasonable marain, , 
though the:order of.reference is not happily ; framed^9fU 


Petitioner argued that though in the reference, it/js not ; 


i jinwuwi fi.wi,/., irQm tne preaumgs urs ciear tnai me renuqirers iiayeoeeii« 

rettendiertftomjheissppBden^rtlsaoAtfep^wst^te; 


other connected disputes’is ‘whether the demand of the 
workman with wait list No. jgiveii for restoring the watt list 
of temporal^ messengers in the establishment of 

"D AmVIA Wi/IIlrfVrvlr * Vv#%iril Aw 1 nnW/si «* mdWt ■' 


Petitioner contended that the retrenchment made by the 
Rbsdqndeiit/Bank is not valid add he has to be reihstated 
irt Service with full back wagcs etc. lfertbe; tlib Pefitidrier’s 
contention against the reference Made by the, Govt: is riot 


<.rr 


in the Claim Stateihent. } :A! \ "/ '.' ■; 

i j , 12. But, as against this on behalf of the Petitioner it j 
is contended that mere wording of reference is not decisive; 


rulings reported in 1998 LAB 1C 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 


wording of reference is not: decisive in ; the matter of 
tenability of a reference. Even though the Tribunal cannot: 
go beyond the order ofreference* if points of difference are > 
discernible from the material before it, ithas only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wordi ng of reference, 
subjecting the poor workman-to. hardship involved in 
moving the machinery again;” It further held that “the 
Tribunal should look into the pleading: and find out the/ 
exact nature oft pleading of the Petitioner to find out: the: 
exact nature of dispute instead of refusing to? answer the 
reference onmerits. ’’ Further, he argued that the Tribunal 


is to be reinstated in service or not for which lie relied on 
the rulings reported in 1998 LAB IC 1664 Vdh Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein: 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean thatit cannot look into thepleadihgsof parties. ” He 
also relied on the rulings reported in 1998LAB 1C 1507 
Ai SaMbartthan Vs. Preriding Officer, Labour CourvMadras;' 
Wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner ora pedantic 
manner, but should consider the order of reference in a fair ; 
and reasonable manner.” He also argued that in Express 
Newspapers P.- Ltd; case reported in AIR 1993 SC 569tthe 
supreme Court has held that “the Tribunal has jurisdiction 1 
to consider all ; incidental matters also and • the order of 
reference should not be construed in the manner which' 
would prolong the industrial adjudication. The Labour Court 


m service as alleged ty him and whether he is entitled to, ( 
the back wages as allcgedby him. Therefore, the argument, 
advanced on the side of the Respondent that jt i? beyoiyl. 
the scope ?pf reference is without any substance.; res btsh 

, ! 13M find sdine force in the iSbntcrttioh Of the 
representative for the Petitioner. Therefore, ? lliiid this 
Tribuhal is entitled td go ihto the question Whether theJ 
rcBef prayed ior by the Petitioher camhe given to tiim or 
not ? But, r ffihd'that the 5 settlement ‘WMs ! validly emeredftftb? 




i’ll I [VI11 f A » Y* »I YA 


I’ll u«(| fHf{llU)|rM[l|q I [*4| I 


Bank, I find the Petitioner is nbt ehtitied to tjuestion the; : 
s^tiemeijtt. kl ;[ 

■ • 14: Then the learned ^counsel for the Respondent ? 
contended that since the Petitioner mentioned that he has? 


exhausted, now the Petitioner -cannot question that he t 
should be reinstated in service and hereliedon the rulings. 
reported in 1996 3.SCC 139:Union ofindi&and Others Vs:. ; 
K, V. Vi jeesh wherein the Supreme Court has held that “the 


is whether a candidate whose name appears in the select 


of appointment in Govt, service in an existing, or a future 
vacancy ? In that case, pruning of select list on reduction : 


absorption of steam surplus staff and a policy ; decision , 
has been taken to reduce the number Of vacancies and; 
consequently,, a certain number of bottom persons were 1 $ 
removed from the select list and the: remaining selectees; 
were given appointments according to theif comparative: 
merits. In which, the Supreme Court Jias heid that “in such 
circumstances, denial of appointment to the persons 
removed'from the -select list is not arbitrary and ■ 
discriminatory/’ He further relied oil the rulings reportqdin ? 
1997 6 SCC 584 Syndicate Bank & Ors.Vs. Shankar.Paul; 
and Others wherein the Supreme Court has hSId that “by i 
its letter dated 7^2*87 the bank informed the Respondents' 


of their names in the panel was not to confer on thein any 


bank. Considering the object with which the panel was 
prepared and tho fact that itwasa yearly panel expiring om 
64^98, we are of the opinion that the-Respondents did. not- 
get any right because of inclusion of their names in?the- 
said panel for permanent absorption in the services of the; 
bank. Whatever conditional righnth^ had come to an end - 
with the expiry of the panel; The claim of the Respondents: 
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as 'CoiitaSned fit fife W: R was thus -MScbricdived and i that question of cbnfi'rittatiqh W 5 reguiariSatfott-bf 




when it first decided the appeal were right in dismissing ! 
the Writ? Petition? attd the appeal reSpeckively.-He further 


cbficemfed is ^appointed ;ift ate iitdgallir tttemierfor on- 


Dash Vs. Union of India Wherein the Supreitte Court has 
held that “candidates included in mbrit-list' has iio i 


sanctioned: But, if the initial^enfriB its^f fe unauthorised*- 
and is hot agSinsfisfoy sattefioncd vacancy; rpieStfort bf*- 


and relying on all these decisions, Ieafrned Counsel for the 
Respondent cimteiidcd that sittce the Petitioner>haS ho 


with mala fide motive. Under such circumstances, after the^ 
expiiy Of the dateiiarriely 31^-1997, the Petitioner cannot 


reinstatement as alleged by him. Further, fie Eehepon the 
rulings reported in 1992 LABIC ? 108 State pf Haryana and 


would never survive for consideration and even if such 
purported rcgularisanonprcqnfinqatipnis^yen, it would 
be an exercise 

stij) bornh^^nfe therein 3^^^.|fcre,\ras , .np,'. 
occasion to regularise them or/fo give,thcip yalidj 
confirmation.:The so ca|lcd 2 exercise pf cpiifinning, these, 
emplo^therefere, 

counsel fpr the Respohdsn^ cq.ntencjed ifi^t 
temporary em^p^e^ ^r^.ap^p^eC 


has held that “now edming fo.thedirectipu that all tfcose 
ad Hoc temporary employees who hayp.contimiqd for jnore j 
than a year should be regularised, we find 14 to i 

sustain.it? The direction has been given without reference 
to the exigence, of a vacancy,The direction in effect means' 
that every ad hoc/teniporary employee who has. been 
continued for one year should be regularised even though 


an4 ’therefore, tl^y'arc 

in the Responden^aj^,^Furihi;r, he. rcli^bri.ihq ri^ijigs ‘ 


a vacancy; (b) he was not sponsored by Employment 
Exchange nor, was he appointed in: pursuance of a 
notification calling for applications which means he;had 


Cburi has held that “they are tempbrary em^ipyiees yv^lqgl,- 
on daily wages. Under these circumstances, 1 their 
disengagement frorti service cannot be construed 16 be a 
retrenchment under , the -TD: Act.v Thc : concept oof i 
retrenchment therefore,, cannot^bei wretched to' such an? t 
extent- as to cover these teinplbycGS Since Jthfey ai» oi% v 


service since his appointment is not satisfactory ;ThCsc 


disengagement % not arbitral^:” He further relied ortthO: 
rulings, repotfedrin 19943? ELI (Sirppf.<754' wherein: the/ 
Rajasthan High Court has held that “ Under Section 25Go£ 
the I.D: Act retrenchment procediErefollowing prindpteof 


are the additional problems indicated byusih para 12 which; * lastrc^me^first^VisnotjUaiidatoiybutionly directory; 

would arise.from. giving ;of such blanket orders; None-of' oh sufficientgrounds shown.thexmployeris pemuttOditoi 

the decisions relied upon by the High. Court justify suchi depart from the ^id. principle ;tertenOhingJsenioT& ando 

wholesale, unconditional orders. Moreover, from the mere reteraing juniors.’^Though in thiscase/the Petitioner hUfie 

continuation of an ad hoc employee for one year, it cannot alleged that ' his juniors: have; been .made permanent in. 

be presumed that there is need for regular post. Suclr;a i backing serihee^hehas not established with any evidericei 

uniorswere made permanent bythe Respondent/.. 
Battle. Anyhow, if the Petitioner hasslmWri]anything,lh»:< 


hlwiTriTu 1 ilijiB nfila tlWllKi ll t {«-(mtTil iTh F¥cTF(*5 iTmTii if i li 1 (HI 1 tl UHTs rs* 1i1 nt3Ts£ii fl tv 


extends to several years. Further, there can be no rule .of; Battle.- Anyhow, if the Petitioner hasslmwri]anything,lhc;. 

thumb an such matters. Conditions and circumstances of Respondent/Bank is ready to establish the fact before this. 

one unit may not be the same as of the other. Inst because- Tribunal that he has worked more days than: the Petitioners 

in oneease,a dircetionwas given to regularise employees * In sttch circumstances; die prayer fw reinstatement in the; 

who have:put in one year's service as far as possible ^nd ? services Of Rfcspondettt/Bank cannot he: given to the: 

subject to fulfilling the qualifications, it cannot be held Petitioner andtherefore^theolahn Isto ^dismissed with; 

thatin each andeveryease^suehaidifec^^ castsJJjT^ fii-hhls.r'?ad?u;oOnjiiii 

irrespective of and withouttaking:into account>the,other ;;>« >x u^U hui .csHst-jfcriio t^nsrc-fil railed o$ :ouam 

relevant circumstancesandconsiderations. The relief ittttsti , Ji 15..:. iLcajpnod Seniqrt Advoc^ejforthgr; .argued -th®^ 






facts and circumstances ofrthalxase.ift icannothd a? 


StateofKarnataka Vsr, 

held that‘;teierelybecausea5temponuy.emp.loyQeor asasuaL 


directions must be held to/ be totally untenable and wageworker is continued fora fin^ beyqnd^e tepnnf 

unsustainable :” Thus, the Sufnrpme .Court set aside the appointment* he would not he entitled 

orders of lower Courts. He further rehed on fhe.dccisfon regalanService.or made peruianadmorelyQn t^ str^?g|h: 

reported in 1997 II SGG1 - Ashwani Rumar and OthoK Vjs. i af.su^h^ontittiiance, ifthejori^nalappointnient wasaot- 

State of Bihar-and Others wherein the Full Bench ©f thei madehy following a due prpceat.of sefoqtiqn as envisaged 

Supreme Court.has considered the-above regularisation pfi by relevant; Me$, <It is nqtiOpgm fo fthOr. Court to prevent ; 




itself wasj illegal and void is concerned, it is to be noted 


whose, period of eniplqyroent; lias epnie 

nature., qT thMr.r 















appointment, do poypqppny right.” Further, it has also 
held that “it is not .'as if, the person who accepts, an 
ttogmam ai^r^hk»or&sual in mtiiire U & 


f mfe«s^loyihetit flM|e employment with 
open eyes. It may be true that hb is not in a position to 


livelihood and acp^pte $$iat$yer he gets. But on that ground 
alone, it would not be appropriate to jettison the 


m «i e 

me supreme Court ^ptle laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
ndes? arid '-after ar.projfefc competition ahiorijg' qualified 
persons, the same would :not c6nfei- any right on the 


forh umcbeyOhd thd teim'6f hi§ appointment, he would 
^nojtjbfentitl^ absoibe(J:inre^ilar«OrvicOor made 
permanent merely on the strength of Such continuance, if 


Fiirth^f, , ift l ^Df^'G^ v ^C44^afibi^j[‘FertilizersLtd. and 
Others Vs. SoM^r lSiri^h^wHereiii thb Supreme Court has 
fi^thermpip, ismpha mode of 


the question of 

confirmation of an’employee upon the expiry of purported 
peyoddfprbbdU0tt^(mMhot^se^7urther,4nCDJ2Gb6 
SGi39$Mttnicipal Cotihdil; Snjaripuf Vs. Surinder Kumar, 
the Supreme Court hasffeld tftaf-iHSriot disputed that the 


Constitution of India, the Appellant for the purpose of 


odes. Any fa&ruilmerit made ih* violation of such rules as 
also iivviolatiori of constitutional scheme enshrined under 
Articles 14 and; 16 of Hho Constitution of India would be 
void in law.?-Farther* in 2006 2ih&N 89 Madhya Pradesh 
State Agro Industries .Development CorpojatiqnVs. S*C/ 
Pdnfley %hereihuie ! Siipfenfe' Court has held that “only 


upon him to be regularised ill ycrvice. h The Supreme Court 
alg^rhqld;4h»t;ivthc;;changes brought' 1 abdufby th¥ 
Si^Spenfedeeis^^^ having regard 

to the bljanges4n the p<iiQy decisions of the Govt, in the 
wake of prevailing market economy.. globaJLisatjon* 
privatisation and outsoM^^^IvldeMfitfV^'OTtfie 
settled legal positiq^a^-ppti^d hereinbefq^e^ 


for the ? ^titiort^p; 

has not been appointed for regular post nor has he^een 
appointed tUti* 

Petitioner i^Mte^Uecyoc^mrej^^^tio^<^J)j[sservi^ 


zwmmmmmmttsm 


and Federation and since they. have not questioned the 


was only to restore the wait listed alsd fSr ^poiritinlht 
. thereonrjas tempQrpiymqssengeras per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were mb^tfdhfly amended % 
semeinei^^^Jj^^ti^^ic^imot no5y.quo§ripn ; oiritqr 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cariftoV be questioned by the 

Petitioner. , ,, s , 

n? ad ? Wm , ->a* t%yz 

17. I find much force ip tfc^e contention of the learned 
counsel for the Resident. ThtiUgh in the Claim Statement, 
the Petitioners have made so many allegatiQinsyrithrregard 
to preparation of wait list and also settlements entered into 
between the Respbhddnt/Batik and Federation* at thie timb 

thp.§ejtiement por 

the number hilpfted to ^cti.ipdiyidmil in the wait list. 
Further, the Petitioners have hot questioned the settlement 
attduthey; haito not:alleged, that? settlement • was ndtih 
bona fide in nature or -it has been arrayed at on account of 
mala fide,? nrisrepresentationy fraud eleven corruption or 


Stage and sirtbe the^ afc dnly ienlporary employees and 
‘slnbtiff is hot bbfoib Jribunal that the 

Respondent/Bank‘ha& '|ot iatibiiotied posts for temporary 
mPMmiP b^aferted* Ufmdtbe Petitioners cannot 
Qlghtyfor reinstatement or regularization in services of the 
Respondent/Bank. * 

Of IT jr>v'bn oiLtlo vcioe xettut f V- r 

c .pwM'; i %Tg8fc>.feiBWWl for the Petitioner 
contended that inii.^iarscales, thisTjjbunal had ordered 
for reinstatement with back wages and these disputes are 
also^irtiilarin nature andsKbnee^MPtititioi^ are entitled 
for die same relief.'5 f isnasiD 

19:*'t fitid’Sirice ttieSiipfcme Court has held that 


for;regutlarisation, merely because they have completed 
24Q dpys,of <mntiRMOUS seiy|ce ;ih a period of 12 calendar 
months a«ddhe iSuprcme; Court has;also held that each 
case must be considered on its own merit and the changes 


■iftuap. i[*Li_n*u i gcom ram .sm 


alleged by point against the 

Petitioner. 

S wZJoZ ss 01 w 

The next point to be decided in this case is to what, 
rbtieftitbPetitidhef iS^htitldf? ^ '*™-**- v ✓ s - * 

20. In view of my foregoing findings that the 

Petitioner isatemporaryemployee ahdhe is not OrititledtW 

___ 


settlements; entered into between the- RespOhdent/Bahk 


_ '{o vrjtKft’^nPA"" >.i ■ f-i?; oh;the Strength rtf sudi s ctmtihuaneb bf work, I find the 

Further, when they naVejnof bee questioned the^fi ve t Rctitidner is not entitled to arty relief as Claimed by hi m. No 

costs. .anoitifenorf •^r;-'33a bhrx 
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J«i\iaiy, 2(K)^ Vi V ; *? ■.\ u ~ ,urv 

^h? i Ji *-* : : * Ki JAYARAMAN, ResidingOfficer 
Witnesses Examined 2 ;5 , : 4- v , y 
^Poi'the Petifioher 1 Y WWl SriRtojasckaran 

Toh;rj r!-?r; Tir'i- r 

: .h f WW2SriV.S.Ekambaram 

For the Respondent : MW1 Sri C. Mariappan 
V;/^ii^ayqa4ili^li|L ,5 

DocumentsMarked: *r*-^y*. tew.: .pp-.P’Pvp . ..< 

hnr ; Description : ; l >.t ; ^-.vr^ 

'vtxtrt ; <>'•'• < -i r i'i. C j i IP _ .tl•£* - -ILpi-AP -"; 


11 s200488 0 Xerox?ccrpy; of the. administrative 


-q , ;> y forimplementationofJEx-Ml, s<:7 ;.u;: 1 

^ ? 24-bf-Sii 'Xerox popy of the circular ojf 

^V’ ;^^^QpdU^&jaaiijk itiwl&raihpfcsjs 

; ! S j t i rc^^iibso^puotdmfy wagers* in 

' 4 “.-.' , •: mpsepgcr vacancies.,.'. ■ ; ,.,.. ?,...,.. ?; , - f 3 

W4; 01*05-91 'Xerokebpy Of the advertisement in Hie 

'=*! lo *:*■.?* ip.' Hindu on daily wagesbased oil £x. W4. 

W5 204)8-91 Xerox copy of the advertisement in The 
vjuoiiP^ p- \ Hihdii extending period of*qualifying 

tyjh>\p ;-f A>»«0service toidailywagers. r ■;'-.. 

W/6 : ■, : 154)3-97 -Xeroxcopy of the circular letter of Zonal 
Office, Chennai about Jilling up of 
... .. . ( ? vacancies of messenger posts. , 

WIpp *25*03*97 > Xerox copy of the ; circular of 
b.ui >' 1 :? i Rcfspondeftt/Bahk to all Branches 


h. l:; «i,.; vacancies ano fining mem oerore 

xoi Uts .31-3-9?v ; ? -?i vv'iy 

xi f ^ ^ m ^ ft 

s ,, ■,:...,, Reference ^bobk on staff about casuals 

i! - i: ^ v :! ^ l’i not Ip fee engaged at olfice/branchcs to 
S - dotnessehgeria|,vw)A:. Kn&'i 

W9 1 '■ ! ’ 1982-84 Xerbx’ dppy of the service certificate 
' : j :?ar-.r^ ’ : ; issued by Tiravallur branch: 5 y'2 i 

W10 03-04-93 Xerox copy of the service certificate 
issued by Overseas branch. 

Wll 294)3-96 Xerox copy oj; the service certificate 
; issued by International branch. 

t •'? j; t Xeroxccopy of the administrative 
; r $ guidelines/in reference;book on staff 
yrli bni* ) . i r > matters; issued by Respondent/Bank 
j y' j |w{ ri v regarding recruiUnent. to: subordinate 

cadre and service conditions. •> 


•lx.Nd’• • D&te : : ^Description; /i? " i: ' . ; ‘7 

W13 ’ ( ; ,, ? copy pjt tbe Reference book on 

.. ,,. ,. “staff mattejts ^jl. Hj consolidated u^o 


Wi'4" Ob-O^^T Xerox ec^jy of die c^B letter frcMnKfcrfurai 
^ - zonal office for interview of messenger 

b' :mii -=o pbM-^Muralikahnan. 2:ir ■>- 

\:iU . -;i i'b'2, :}) yH»' - ' '■ V;' • • > : ,'/ili.: : .f> 

W15; 0&D3t 97, Xetoxcopy ofthecattletterfromMadurai 


?. . r / c S h-,fQ^^Subbung^birn,. :;o y:{ ; irJw 

W16 x y^O^0 ' Xfeiox co|iy (tf'die call lcfeir fbml Maduiai 
• \i;i Hi* 1 zdiihl officiefbf interviewof messcriger 

SX®SISK 

iW\ic. l ;17-CB^7- Xerox copy rfthe ^rvice particulars^ 

:At r) J: •/£;*•; J.\felmun^aiii v ;r,t 

Wi8 - 264>3^97 Xerox copy of the letter adyising 


W19 > 31-03-97 * Xerox copy of the appointiiieilt order to 

n :■::>■!wnii::.": i s : SriG.Pandi- 

■•.y i if i '.:hjyn iefyy' k>v 

W20 Feb. 2005 Xepcox copy of thepay slip of T. §|ekar 
. , ’ I; i • ; v fortlib month ofFebruary, 2(X)5 wait list 

■y ■ \ '!ir'A ^ c 305ofMaduraiCircte : : yy v : 

W21-534^955 Xerox abby bf the Madiffai ^ 

: i; n jy .y C^rcidaf teitfeir Obout eh^^ng teiiipbraiy 
■’OPubiP, ::;ii employees front the panel of wait list. 

ey iP «'Wi-.y T .'f'.s nonua^v-.'.i-rjij.c <ui )C' ;y. - 

W22 / ^11^ ^Xerc^pcpyof the HeadOffice Circular 
y iPMvA ■v-hpnpp No.; 2^ regarding norms,fw sanctiort of 

iCth hv;i;ne:t lr.W9?5en^fSt^f ^rjrryv j cwiQ;? :•••!'; • 

W23 1 094)7^92: Xerox a^y bfthe ituinifes of |hb Bipartite 

i-.ii * . . ' >. nlrtnfm p ! : ......... . 


yd? 5vi ;ii:-?IH?KsA o-w .i.-iba.! .to . ; 

W^4! s QPtijr&Z jX&miSGt iy of the settlement between 
^ ; c b. ■ i*> i Respondent^ank and' All India St&te 

-s ?'-y s> Bank of-Indian Staff Federation for 
j t; .? • impiedientatioii.^’mormsH-creation of 
rfi ;; m ? ; i- part time general attendants. ! fi i-> ' 

,,, r ' : T,cjr«|lar about convpibn of pan )tao 
:\[rll ‘employees .and redesignate theftiias 

i f .si -ttS ^ S-vV nbi'f k i?. 

W26 :31rl^«5; :Xerox copy of the local HdaffOffi(» 


■t tn .? < D employees ill Subordinate cadre. 

jjoitCriiL'i.doh)! ..vf-nnno^a ViA'inm aisJjiv/oiti U 


ExNa Date-'"'-' i:;n Descriptioni 
Ml , 17-11-87 Xcrpx cjopyof the s^tlement. 

M2 ; l&WM ^ Xen^cbftpofi^sCttiCiiient/ ' ' J 

? > 1 ; ytji i T:Ot £>’./; .•"> >> VI 

M3 *47-1088; ? Xerox copy of the settlement. • ytn ic/jcj n 
M5 T 304)7^6 ^ Xerox copy of the settlement . ' < ? ? y 
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Ex. No. Date Description 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the outer of Supreme Court 
in SLP No. 3082/99. 

M10 Ml Xerox copy of the wait list of Chennai 
Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 & 16290/99 in W.A. No. 
1893/99. 

23 3Frm, 2007 

^r.31T. 2658.—ariqfwr, 1947 (1947 
14) ^ 17 % 31 dtK«l 3, 

3335m 3 aMfw w?m, 

^F\i % VWZ ( W&tt 193/2004 ) raftra 
wt t, ^Tt 3R3>R 23-8-2007 WZ ^ «1T I 

[3T. T^T-12012/637/1998-3T^ 3TK (*ft-I)] 
, 3F3TC ^TTC, aitelfl 

New Delhi, the 23rd August, 2007 

S. O. 2658.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 193/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/637/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 193/2004 

(Principal Labour Court CGID No. 301/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 


BETWEEN 

Sri C. Parimelazhagan : I Party/Petitioner 
AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

"Region-I' 

Trichirapalli. ’ 

APPEARANCE 

For the Petitioner : SriVS.Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/637/98-IR(B-I) dated 28-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 301/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this C GIT -cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D. No. 193/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri C. 
Parimelazhagan, wait list No.346 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examinatioa He was appointed on temporary basis 
atH. E. Kailasapuram branch from 27-7-1987. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. 
The Respondent/Bank, in addition to its counter, filed 
a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
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under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of H. E. Kailasapuram branch. He was 
called for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally'to join at the branch where he initially worked 
as a class IV employee. From 27-7-1987, the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also.- 
While working on temporary basis in Trichy branch, 
another advertisement by the Respondent/Bank was 
made regarding casual workers w’ho were reported 
to be in service during the same period. While the 
Petitioner was working as such, the Manager of the 
branch informed the Petitioner orallyon 31-3-97 that 
his services are not required any more and he need 
not attend the office from 1-4-97. Hence, the Petitioner 
raised a dispute with regard to his non-employment. 
Since the conciliation ended in failure, the matter 
was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the 
reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to 
Govt, to reconsider the reference and the Petitioner 
requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 
and to regularise him in service in due course. The 
Respondent/Bank took up an unreasonable stand 
that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked 
by him after interview do not merit consideration. 
The Petitioner was not a party to the settlement 
mentioned by the Respondent/Bank before the 
conciliation officer. Therefore, the Respondent’s 
action in not absorbing him in regular service is 
unjust and illegal. Further, the settlements are 
repugnant to Sections 25G and 2 5H of the I. D. Act. 
The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the setUemertt speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
die temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 


amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority artd without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he w as wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
w’hen their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88, 7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was waitlisted as candidate No. 346 in waitlist of 
Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B and C. 
Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
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extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the fact^ that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 346, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continupusly 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances/wail listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future f 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
fisted workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait fisted workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 


6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
.in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances*, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 346 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporaiy messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled V ' 
Point No. 1: v 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been calledfor 
interview and having been selected and wait listed in terms 
of the relevaq^guidel ines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, ttyey have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf cf the Petitioner, it is contended that 
these Petitioners were recruited as temporaiy employees 
in the Respondent/Bank under the guidelines and csiuulars 
issued by the Respondent/Bank from time to time and 
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further, the same guidelines cany the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months,and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable^© foe Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others foe Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and Enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection” with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a 1 combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
%tc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copyofwhichis marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 


bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 

instructions in Ex. W2 four types of waiting lists have to be 

prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list Further the Hon’bleHigh Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as pe r Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW1 and the statements in Counter Statement are- 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W.P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
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Ex. M10 does not cany particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these- 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at the 
time of conciliation' proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D, Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Resene 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 yvait list lias 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest sendee should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate foils to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular sendee of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it .is neither a 18(3) settlement nor 12(3) 
settlement as claimedby the Respondent/Bank which says 


only with regard to modification of Ex. Ml toM4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period 0^12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of ID. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, - 
the Petitioners were jn employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
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in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the , 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per ' 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as tempoiary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution a’nd 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and His claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of / 
collective bargaining is entitled to due weight and 
consideration” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlements are divided into two categories 


namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied On the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these.decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait listNo. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

*12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
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discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs: Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madias, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 


only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since thfere is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31 -3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those ad 
hoc temporary employees ,who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was'not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door, (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
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are the additional problems indicatedby us in para 12which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a. 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainab le. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still born baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity." Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary ” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25Gof 
the I.D. Act retrenchment procedure following principle of 


‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee..it has to be clarified that merely because 

a temporary employee or a casuahwage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. SurinderKumar, 
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the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C, 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Helying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute die same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Clai m Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended tfiat in similar cases, this Tribunal had ordered 


for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim-any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri C. Parimelazhagan 
WW2 Sri V. S. Ekambaram 
For the Respondent : MW 1 Sri C. Mariappan 




MW2 Sri T. L. Selvaraj 

Documents Marked: 

Ex. No. 

Date 

Description 

W1 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based onEx. Ml. 

W2 

2004-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml.' 

W3 

2404-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

0105-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
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Ex. No. Date Description 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circularletter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 03-03-88 Xerox copy of the service certificate 
issued by H. E. Kailasapuram Branch. 

WI0 1993 Xerox copy of the service certificate 
issuedby Tiruchirapalli branch. 

Wll 02-08-94 Xerox copy of the service certificate 
issued by Tiruchirapalli branch. 

W12 01-12-95 Xerox copy of the service certificate 

issued by Tiruchirapalli STC branch. 

W13 06-07-% Xerox copy of the service certificate 

issued by Tiruchirapalli STC Branch. 

W14 10-12-% Xerox copy of the service certificate 

issued by Tiruchirapalli STC Branch. . 

W15 10-12-% Xerox copy of the service certificate 

issuedby Tiruchirapalli STC branch. 

W16 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W17 Nil Xerox copy of the Reference book on 
staff matters Vol. Ill consolidated upto 
31-12-95. 

W18 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Mural ikannan. 

WI9 06-03-97 Xerox copy of the call letter from Madurai 
zonal office for interview' of messenger 
post—K. Subburaj. 

W20 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 

W21 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 


Ex. No. Date Description 

W22 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W23 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W24 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month ofFebruary, 2005 wait list 
No. 395 of Madurai Circle. 

W25 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W26 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W27 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W28 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W29 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
N general attendants. 

W30 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporaiy 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex.Na Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-% Xerox copy of the settlement. 

M6 09-06-95 Xerox copy ofthe minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. ‘ ' 

M8 15-05-98 Xerox copy of the order in O.P.“ 
No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Trichy 

Module. ' 

Mil 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 & 16290/99 in W.A. No. 
1893/99. 
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New Delhi, the 23rd August, 2007 

S. O. 2659.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
•Government hereby publishes the Award (Ref. No. 192/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and.their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/636/1998-IR (B-I)l 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 2007 

PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 192/2004 

(Principal Labour Court CGID No. 300/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen! 

BETWEEN 

Sri G. Panchatcharam : I Party/Petitioner 
AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Region-I 

Trichirapalli. 

APPEARANCE* 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 


AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-120l2/636/98-IR(B-I) dated 28-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 300/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D.No. 192/2004. 

2. The Schedule mentioned in that order is as 
follows 

“Whether the demand of the workman Shri G. 
Panchatcharam, wait list No. 288 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified ?If so, to what relief the said 
workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows;— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Tirukkoilur branch from 29-1-1982. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India Stale Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Tiruvallur branch. He was called for 
an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
’ informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 29-1-1982, die Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
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While working on temporary basis in Tirukkoilur 
branch, another advertisement by the Respondent/ 
Bankwas made regarding casual workers who were 
reported to be in service during the same period. 
While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 
on31-3-97 that his services are not required any more 
and he need not attend the office from 1-4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
services after the settlement. The Petitioner was not 
aware of settlementby which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the 
Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Sections 25G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. Thewait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 


X' V ■ 

lawTretrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88, 7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 288 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection pfocess in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary sendee 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3 -97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no Valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporal 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were ^pointed and since the Petitioner was 
wait listed at 288, he wAs not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
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were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was'discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the w'ait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

. 5. In the additional claim statement, the Petitioner 

contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the, valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 


7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 288 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified V 

(ii) “To what relief the Petitioner is entitled T 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary,employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of sendee of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18( 1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
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Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 aswell 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondeht/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of 
‘A, B and C is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers. Far ashes, cash coolies, water toys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 


based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Honhle High Court 
hasheldinitsorderdated23-7-99inW. RNo. 7872ofl991, 
which is marked as an exhibit, in which it is stated that it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, it is clear thatEx. M10 has been prepared inviolation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
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Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representativeiurther contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joi ned 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when tire main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examiration had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml toM5. Above all, though the Respondent/Bank 


has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
tempo ran 7 employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of thes£ Petitioners 
some of them have completed 240 days and mofe in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
werei not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
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was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not-resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
mlings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and (ii) 
those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which tire contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 


contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 4<?9 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of. yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only on duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
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Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madias, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Kespondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in View of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 


merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared ahd the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he / cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Kara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicatedby us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
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who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Thohgh in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
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services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instanceof temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible ” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee...it has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 






[VFTII—'^3(ii)] 


15, 2007/^ 24, 1929 


7331 


because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of die Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel fbr the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, 1 find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 


brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri G. Panchatcharam 
WW2 Sri V S. Ekambaram 
For the Respondent : MW1 Sri C. Mariappan 
MW2 Sri T.L. Selvaraj 

Documents Marked: 

Ex. tfo. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messengers posts. 
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Ex.No. 

Date 

Description 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

09-08-86 

Xerox copy of the service certificate 
issued by Tirukkoyilur branch. 

W10 

04-08-88 

Xerox copy of the service certificate 
issued by Tirukkoyilur branch. 

Wll 

03-06-90 

Xerox copy of the service certificate 
issued by Kuvanur branch. 

W12 

Ml 

Xerox copy of the service particulars of 
Petitioner. 

W13 

19-01-02 

Xerox copy of the service certificate 
issued byTirukkoyilur branch. 

W14 

21-01-02 

Xerox copy of the service certificate 
issued by Kuvanur branch. 

W15 

22-01-02 

Xerox copy of the service certificate 
issued by Tirukoyilur branch. 

W16 

Ml 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W17 

Ml 

Xerox copy of the Reference book on 
staff matters Vol. Ill consolidated upto 
31-12-95. 

W18 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V Mural ikannan. 

W19 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

W20 

0603-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

W21 

1703-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W22 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi 

W23 

3103-97 

Xerox copy of the appointment order to 


Sri G. Pandi. 


Ex. No. 

Date 

Description 

W24 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month ofFebruaty, 2005 wait list 
No, 395 of Madurai Circle. 

W25 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W26 

09-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W27 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W28 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W29 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W30 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporaiy 
employees in subordinate cadre. 

Forthe Respondent/Management: 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Ml 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 & 16290/99 in W.A. 
No. 1893/99. 
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^T. 3TT. 2660.—3?lfi|jPw> f<WK eftrtfWT, 1947 (1947 
W 14 ) RKT 17 % 3^*KU| ft, 7TFTR T&Z ^N» 3P 

% TFtrttT? 'HH!^ mN1<*n 3TR cfW <4 >h 3>RT qf> ftm, 
3Fp*I ft frf^r ft %^ffa TfRoRK, aMTW 

% tetr (fteft wn 273/2004) TOftra 
Wt f, nw: ■spt 23-8-2007 TTRf l^TF *TT I 

[ft. ^-12012/523/1998-^3TR(ftt-I)] « 
3RRi <pm, t^rr srfwft 

New Delhi, the 23 rd August, 2007 

S. O. 2660.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 273/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/523/1998-1R (B-I)] 

A JAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

K. Jayaranian, Presiding Officer 

INDUSTRIAL DISPUTE NO. 273/2004 

(Principal Labour Court CGID N,o. 228/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of I ndia and their workmen] 

BETWEEN 

Sri H. Suresh : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager. 

State Bank of India, 

Zonal Office, 

Chennai. 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 


For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/523/98-IR(B-I) dated 19-3-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the saidLabour Court has taken 
the dispute on its file as CGID No. 228/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 
ID. No. 273/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri H. Suresh, 
wait list No.694 for restoring the wait list of temporary 
messengers in the establishment of State Bank of 
India and consequential appointment thereupon as 
temporary messenger is justified ? If so, to what relief 
the said workman is entitled ?” 

3. The.allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Santhavasal branch from 19-12-1979. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others beedme subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 wliich 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Santhavasal branch. He was called 
for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
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as a class IV employee. From 12-12-1979, the Petitioner 
has been working as a temporary' messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Santhavasal 
branch, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were 
reported to be in service during the same period. 
While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 
on 31 -3 -97 that his services are not required any more 
and he need not attend the office from 1-4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the ndmber 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
services after the settlement. The Petitioner was not 
aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party' to the 
settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the 
Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Sections 25G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the-same 
w'ork either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 


4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 


Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18( 1) and 18(3) of I. D. Act in lieu of provisions of 
la%v, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority'. Due to the business exigency, the Respondent/ 
Bank engaged the temporary' employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88, 7-10-88,9-1-91 and 30-7-96. Tire said 
settlements became subject matter of conciliation 
proceedings and minuteswere drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanenbappointment as per his eligibility along wi(h 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 689 in wait list 
of Zonal Office, Chennai. So far 357 waitlisted temporary' 
candidates, out of 744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary' 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary' sendee and subject to 
other eligibility criteria, under category' (A) the temporary' 
employees who were engaged for 240 days were to be 
considered and under category' (B) the temporary' 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary' retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary- 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of 744 wait listed candidates, 357 temporary' 
employees were appointed and since the Petitioner was 
wait listed at 689, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
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is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of die Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 


Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are;— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 694 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified T 

(ii) “To What relief the Petitioner is entitled V 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
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enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes; cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 


MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called noa-inclusion except his bald statement. Further, 
according to MW 1 wait list under Ex. M10 was prepared 
on 2-5 -92 but there is no pleading in the Counter Statement 
with regard to this wait list Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class TV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class TV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
, distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industiywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Ahicles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
orderin WMPNo. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, itis clear that Ex. Ml 0 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 





7337 


['mil— 3rS3(ii)] 


■KRtr^T Wm: fiffiWU 15, 2007/^ 2 ' 4 , 1929 


document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastiy Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
pot been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. Ml 0 
which has been drawn up is contrary to lavV and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the Ipw and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Responden*/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LU 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied/ 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, vthe question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making clainf as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation;is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala tides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
h<fs held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 


members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

* 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of 
the workman with wait list No. given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only on duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman t<5 hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
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has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, 
Madras, wherein it has been held that “it has been 
repeatedly held that the Labour Court should not attempt 
to consider the order under reference in a technical manner 
or a pedantic manner, but should consider the order of 
reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
* the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
. disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court. Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. • ’ 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not-entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time ofwait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reportedin 19963 SCC 139 Union oflndia and Others Vs. - 
K. V Vijeesh wherein the Supreme Court has held that “the 
only question w hich falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
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has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In w'hich, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiiy of the panel. The claim of the Respondents 
as contained in the W.p. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union oflndia wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiiy of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haiyanaand 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporaiy employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporaiy employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactoiy. These 
are the additional problems i ndicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc e nployee for one year, it cannot 
be presumed that there is iced for regular post. Such a 
presumption may be justified only when such continuance 
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extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but ajudidous one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the. above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, thefefore, remained a nullity.” Therefore, learned 
counsel for ,the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the ridings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vdyarthi & 
Ors. Vs. State of Bihar and Ors. wherein the Supreme Court 
has held that “they are temporary employees working on 
daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, then- 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25Gof 
the I.D. Act retrenchment procedu re following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 


Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to estaWish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in rerent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. UmaDevi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
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Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident' in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation ofhis service. 
Further, when they have not been, questioned the five 
settlements entered into betyveen the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners pannot now’ question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that , 
temporary employees are not entitled to claim any rights 


for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to w 7 hat 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined: 

For the Petitioner : WW1 Sri H. Suresh 

WW2 Sri V. S. Ekambaiam 

For the Respondent : MW 1 Sri C. Mariappan 

MW2 Sri C. Ramalingam 

Documents Marked: 

Ex. Na Date Description 

Wl 01-08-88 Xerox copy of the paper publication in 

daily Thanthi based on Ex. M1. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 2J4-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
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Ex. Na Date Description 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox, copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 14-05-86 Xerox copy of the service certificate 
issued by Santhavasal Branch. 

W10 23-08-88 Xerox copy of the service certificate 

issued by Santhavasal Branch. 

Wll Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W12 Nil Xerox copy of the Reference book on 
staff matters Vol. Ill consolidated upto 
31 r 12-95. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post-—V Mural ikannan. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velinu mgan. 

W16 17-03-97 Xerox copy of the service particulars— . 

J. Vfelnnmigan. 

W17 264)3-97 Xerox copy of the letter advising 

* selection ofpart time Menial—G' Pandi. 

W18 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

WI9 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


Ex. Na Date Description 

W20 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 09-11-92 'Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W22 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W23 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. Na Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16437-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 094)6-95 Xerox copy ofthe minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91.* 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme 
Court in SLP No. 3082/99. 

M10 Ml Xerox copy of the wait list of Chennai 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A No. 
1893/99. 
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The Central Government, Ministry of Labour vide 
Order No. L-12012/63 5/98-IR(B-I) dated 28-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 299/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D. fro. 191/2004. 


New Delhi, the 23 rd August, 2007 

S. O. 2661. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref, No, 191/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/635/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 191/2004 

(Principal Labour Court CGID No. 299/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri N. Mohan ; I Party/Petitioner 

AND 

The Assistant General ; II Party/Management 
Manager, 

State Bank of India, 

Region-I 
Trichirapalli. - 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, Advocates 


2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri N. Mohan, 
wait list No. 243 for restoring the wait list of temporary 
messengers in the establishment of State Bank of 
India and consequential appointment thereupon as 
temporary messenger is justified ? If so, to what relief 
the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Thattanchavadi branch from 22-1-1981. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. 
The Respondent/Bank, in addition to its counter, filed 
a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Thattanchavadi branch. He was called 
for an interview by a Committee appointed by 
Respondenl/Bank in this regard. But, they have not 
. informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 22-1-1981, the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
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While working on temporary basis in Pondicherry 
Main branch, another advertisement by the 
Respondent/Bank was made regarding casual 
workers who were reported to be in sendee during 
the same period. While the Petitioner was working 
as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 
from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 
made a fresh representation to Govt, to reconsider 
the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior to 31-3-97 and to regularise 
him in sendee in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner 
was not aware of settlement by which his Services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 
Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant to Section 25G and 
25H of the I. D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastiy 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. 
The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with all attendant 
benefits. 


r 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 


Section 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their Case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87, 16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was waitlisted as candidate No. 243 in waitlist of 
Zonal Office, Chennai. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B and C. 
Considering their temporary sendee and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category . (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 1\ 
the length of temporary sendee was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 243, he was not appointed The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
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his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further; fof circle of Chennai wait list df daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. . 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award maty 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 


7. In these circumstances, the points for my 
consideratiohare:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 243 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ifi “To what relief the Petitioner is entitled T 
Point No. 1: » 

8. In this case, on behalf of the*Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intenmttently fpr some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at,the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement, 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and drey questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regular! sation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between die alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and ciroulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
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at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated, Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyarn and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one categoiy of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments q£MW 1 and MW2 and their testimonies during 
the cross exmnination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of 
‘A. B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, w ater boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial w'ork is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service fbr 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. Ml 0 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 


9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. R No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV categoiy who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
-class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW 1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MWl wait list under Ex. M10 
comprises of. both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the casejof temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India.Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no w'ait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88, Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things,itisclearthatEx.M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003-the Respondent/Bahk produced the wait list 
Ex. M10 before this Tribunal marking it asa confidential 
document It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
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been told at the time of initial appointment that their 
appointment was-in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously w hich 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that "to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of. the status and 
privileges of permanent; workmen is illegal.” Learned 
representative further contended thatEx. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority’ over those who joined 
the serv ice later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary' to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority' and till date, it is 
a mystery' as to who that senior was and there is no 
documentary' evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of 
the Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary', mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMF No. 11932/91 and W. P. No' 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 


Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under sectiofi 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from sendee is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respbndent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
w hich the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Bankmg Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid w'ages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of me 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was w ait listed as per 
length of his engagement nd could not be absorbed as he 
was positioned down in me seniority. The Respondent/ 
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Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by .the RespondentflBank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted die 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
w herein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those w ho belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 


reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute .that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he aigued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?> The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere warding of reference is not decisive 
in the matter of tenability of a referenceand he relied on the 
rulings reportedin 1998 LAB IC 345 Secretaiy, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only on duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
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Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 A. 
Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court. ” 
Relying on all these decisions, the representative fbr the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy.” In that case, pruning of select list on reduction 
in number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number Of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 


merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatoiy.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services,of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors, Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those ad 
hoc temporaiy employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
u vacancy; (b) he was not sponsored by. Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 



7350 


THE GAZETTE OF INDIA: SEPTEMBER 15, 2007/BHADRA24, 1?29 [Part II—Sec. 3 (ii)] 


who have put in one year's service as far as possible and 
subject to fillfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997IISCC 1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these. 
employees, therefore, remained a nullityTherefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the mlings 
reported in AIR 1997 SCC 3657Himanshu Kumar Vidyarthi 
& Ors. Vs. Stateof Bihar andOrs. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 


services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible ” Further, 
file Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 National 
Fertilizers Ltd. and Others Vs. Somvir Singh, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 Municipal Council, Sujanpur Vs. Surinder 
Kumar, the Supreme Court has held that “it is not disputed 
that the appointment of the Respondent was not in 
sanctioned post. Being a ‘State’ within the meaning of 
Article 12 of the Constitution of India, the Appellant for 
the purpose of recruiting its employees was bound to 
follow the recruitment rules. Any recruitment made in 
violation of such rules as also in violation of constitutional 
scheme enshrined under Articles 14 and 16 of the 
Constitution of India would be void in law.” Further, in 
2006 2JLLN 89 Madhya Pradesh State Agro Industries 
Development Corporation Vs. S.C. Pandey wherein the 




Supreme Court has held that “only because an employee 
had worked for more than 240 days of service by that itself 
would not confer any legal right upon him to be regularised 
in service. ” The Supreme Court also held that “the changes 
brought about by the subsequent decisions of this Court 
probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, in view of the settled legal position, as noticed 
hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to. dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. • 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was hot a bona 
fide in nature or it lias been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now' question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regplarisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 


months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

* 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer ■ 
Witnesses Examined: 

For the Petitioner : WW1 Sri N. Mohan 

WW2 Sri V S. Ekambaiam 
For the Respondent : MW1 Sri C. Mariappan 


MW2 Sri T.L. Selvaraj 


Documents Marked: 

Ex. No. Date 

Description 

W1 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 

2004-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

Q1-05-91 

Xerox copy of the advertisement»in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 


Hindu extending period of qualifying 
service to daily wagers. 
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Ex. No. 

W6 

W7 

W8 

W9 ' 

W10 

Wll 

WI2 

W13 

W14 

W15 

WI6 

W17 

WI8 

W19 

W20 

W21 
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Date Description 

15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

25-03-97 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Nil Xerox copy of the service certificate 
issued by Pondicherry branch. 

23-10-85 Xerox copy of the service certificate 
issued by Pondicherry branch. 

23-10-92 Xerox copy of the service certificate 
issued by Pondicherry branch. 

23-10-92 Xerox copy of the service certificate 
issued by Pondicherry branch. 

MI Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding appointment of temporary 
employees. 

MI " Xerox copy of the Reference book On 
staff matters Vol. Ill consolidated upto 
31-12-95. 

06-03-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V Mural ikannan. 

06-03-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

06-03-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

17-03-97 Xerox copy of the service particulars— 
J. Velmurugan. 

26-03-97 Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

31-03-97 Xerox copy of the appointment order to 
Sri G. Pandi. 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


Ex. No. Date Description 

W22 13-02-95 Xerox copy of . the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait fist. 

W23 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W24 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W25 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W27 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement.- 

M6 09-06-95 Xerox copy of the minutes of conciliation - 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No, 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Trichy 
Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99, 
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New Delhi, the 23 rd August, 2007 

S. O. 2662. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 166/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

(No. L-12012/572/I998-IR (B-I)] 
A JAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

K. Jay araman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 166/2004 

(Principal Labour Court CGID No. 235/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri P. Valluyan : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Region-I, 

Trifhirapalli. 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : M/s. F.B. Benjamin George, 
Advocate 


AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/572/98-IR(B-I) dated 26-3-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its tile as CGID No. 23 5/99 and issued notices 
to both parties.,Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I. D. No. 166/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri 
P. yalluvan, wait list No. 363 for restoring the wait 
list of temporary messengers in the establishment of t 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

/ 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-stalf in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Trichy Main branch from 12-5-1986. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition tp its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary worknten who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Trichy Main branch. He was called 
for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of intervievvand also with regard 
to appointment. But, the Petitioner was informed 
orally tojoin at the branch where he initially worked 
as a class IV employee. From 12-5-1986, the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Trichy Main 


3677 01/07—57 
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branch, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were 
reported to be in service during the same period. 

' While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 
on 31 -3-97 that his services are not required any more 
and he need not attend the office from 1-4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in sendee in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
sendees after the settlement. The Petitioner was not 
aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the 
Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Section 25 G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed riame or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Section 18(1) and 18(3)ofI. D. Act in-lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 


The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency', the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87, 16-7-88, 7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary' employees and the 
Petitioner was wait listed as candidate No. 3 83 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary' 
candidates, out of 652 wait listed temporary' employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary' 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary' employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category' (A) the temporary' 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary' 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category' (C) the temporary' employees 
who have completed 30 days aggregate temporary' service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary' service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of 652wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 383, he was not appointed. The said 
settlements were bona fide which were the only workable 
solution and is binding on the Petitioner. The Petitioner is 
estopped from questioning the settlements directly or 
indirectly and his claim is liable to be rejected. Further, the 
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said settlements were not questioned by any union so far 
and the settlements of bank level settlements and operated 
throughout the country. The Tamil Nadu Industrial 
Establishment (Conferment of Permanent Status to 
Workmen) Act, 1981 does not apply to Respondent/Bank 
and this Tribunal has no jurisdiction to entertain such plea. 
It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It^is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published arid there is only one wait list for the 
appointment of temporary employees. After the expijy of 
Wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange” and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No.,7872 of 1991, the Petitioner questioned 
the settlementdated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 


7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 363 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled T 
PointNo. 1: 

8. In this case, on behalf of the Petitioner it is 

contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait fisted in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
tne Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this ease and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. ' . 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and die 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, herefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
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instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as w^ll 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MWI andMW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and G’, but this categorization of 
‘A. B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy ofwhich is marked as-Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instmctions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informedabout this amendment which includes 
casuals affecting their interest and chance. Further*, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MWI is unable to say as to when the wait list Ex. Ml 0 was 


prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MWI has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madias circle since the High Court order is there, but 
he has not produoed any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MWI wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list Further the Hon'ble High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
asperBipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. Itis further contended on behalf of the Petitioner 
that as per deposition of MWI wait list under Ex. MI0 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
orderinWMP No. 11932/91 and W. P No. 7872/91 directing 
the Respondent/Bauk to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does npt carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arriveat their respective seniority. From all these 
things, it is clearthatEx. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
•M10 before this Tribunal marking it as a confidential 
document. 11 is further contended on behalf of the Petitioner 
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that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I, D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal,” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law' and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appoinunent against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how' he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner w'ho was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Responderil/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only, with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court Of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 


as Ex. Ml to M5, Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
day&and more in a continuous period of 12 calendar months 
as enshrined under sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous serv ice 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act, It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
w ere in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no Omit of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/B ank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in' continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of’the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of ploa that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashokand Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of malafides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration ” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) thosearrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 


in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied oh the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Courthas held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and ccnsequential appointment 
thereupon as temporary messenger is justified ? • The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as agai nst this bn behalf of the Petitioner it 
is contended that mere wording Of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop \Vorkers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Courthas held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only on duty 
and that is to decide the points on merits and not to find 
out some technical.defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
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is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB 1C 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB I.C 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers p. Ltd. case reported in AIR 1993 SC 569.the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court. ” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to^nm or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 

K. V Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires, a right 
of appointment in Govt, service in an existing or a fuljure 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 


removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel.'The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 State of Hatyana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult’to 
sustain it The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee w'ho has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 wh ich 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of* 
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one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the'qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997II SCO 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCO 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I. D. Act retrenchment procedure following principle of. 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the feet before this 


Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent, 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for soine employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee. .It has to be clarified that merely 

because ^temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 National 
Fertilizers Ltd. and Others Vs. Somvir Singh, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 Municipal Council, SujanpurVs. Surinder 
Kumar, Uie Supreme Court has held that “it is not disputed 
that the appointment of the Respondent was not in 
sanctioned post. Being a ‘State’ within the meaning of 
Article 12 of the Constitution of India, the Appellant for 
the purpose of recruiting its employees was bound to 
follow the recruitment rules. Any recruitment made in 
violation of such rules as also in violation of constitutional 
scheme enshrined under Articles 14 and 16 of the 
Constitution of India would be void in law.” Further, in 
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2006 2 LLN 89 Madhya Pradesh State Agro Industries 
Development Coiporation Vs. S.C. Pandey wherein the 
Supreme Court has h$ld that “only because an employee 
had worked for more than 240 days of service by that itself 
would not confer any legal right upon him to be regularised 
in service.” The Supreme Court also held that “the changes 
brought about by the subsequent decisions of this Court 
probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
' economy, globalisation, privatisation and outsourcing is 
evident, in view of the settled legal position, as noticed 
hereinbefore.” 

16. Relying on all these decision, learned counsel 
for the Respondent cotitended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary' messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 


for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly, 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open Court on this 
day the 31st Januaiy, 2007.) 

K, JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri P Valluyan 

WW2 Sri V. S. Ekambaram 
For the Respondent : MW1 Sri C. Mariappan 




MW2 Sri T.L. Selvaraj 

Documents Marked: 

Ex. No. Date 

Description 

W! 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 

20-04-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1, 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

20-08-91 

Xerox copy of the advertisement in The 


Hindu extending period of qualifying 
service to daily wagers. 
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Ex. No. 
W6 

W7 

W8 

W9 

W10 

Wll 

W12 

W13 

W14 

W15 

W16 

W17 

W18 

W19 

W20 

W21 

W22 
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Date Description 

15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

09-06-86 Xerox copy of the sendee certificate 
issued by Tiruchirapalli Branch. 

064)1-87 Xerox copy of the sendee certificate 
issued by H.E. Kailasapuram branch. 

20-08-91 Xerox copy of the sendee certificate 
issued by Tiruchirapalli branch. 

23-04-93 Xerox copy of the sendee certificate 
issued by H.E. Kailasapuram branch. 

23- 04-93 Xerox copy of the service certificate 

issued by Tirichirapalli Town Branch. 

24- 06-93 Xerox copy of the sendee certificate 

issued by Tiruchirapalli Z.O. Branch. 

08-07-93 Xerox copy of the sendee certificate 
issued by Trichy branch. 

Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and sendee conditions. 

Ml Xerox copy of Vol. Ill of Reference 
book on staff matters upto 31-12-95. 

06-03-97 Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—V. Muralikannan. 

06-03-97 Xerox copy' of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

064)3-97 Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

174)3-97 Xerox copy of the sendee particulars— 
J. Velmurugan. 

264)3-97 Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 


Ex. No. 

W23 

Date 

314)3-97 

Description 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W24 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W25 

134)2-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary' 
employees from the panel of wait list. 

W26 

09-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W27 

094)7-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W28 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

VV29 

074)24)6 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W30 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondcnt/Managcment: 

Ex. No. 

Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

164)7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

094)1-91 

Xerox copy of the settlement. 

M5 

304)7-96 

Xerox copy of the settlement. 

M6 

094)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

284)5-91 

Xerox copy of the order in W.P. 
No. 7872/91.' 

M8 

15-05-98 

Xerox copy of the order in O.R 
No. 2787/97 of High Court of Orissa. 

M9 

104)7-99 

Xerox copy of the order of Supreme 
Court in SLP No. 3082/99. 

M10 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 & 16290/99 in W.A. No. 
1893/99. 
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New Delhi, the 23 rd August, 2007 

S. O. 2663. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 167/ 
2004) of the Central Government Industrial Tribunal-curn- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L- 12012/573/ 1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 167/2004 

(Principal Labour Court CGID No. 236/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank oflndia and their workmen] 

BETWEEN 

Sri M. Periasamy : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager, 

State Bank oflndia, 

Region-I, 

Trichirapalii. 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : Mr. F. B. Benjamin George, 
Advocate 


AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/573/98-IR(B-I) dated 26-3-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as C GK) No. 236/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their Claim Statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D.No. 167/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri M. 
Periasamy wait list No. 423 for restoring the wait list 
of temporary messengers in the establishment of State 
Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank oflndia and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Sirupakkam branch from 13-9-1984. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank oflndia and All 
India State Bank oflndia Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interv iew' to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Sirupakkam branch. He was called 
for an interview' by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with rc 5 ,»d 
to appointment. But. the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 13-9-1984. the Petitioner 
has been working as a temporary messenger and 
sometimes perforn ing work in other branches also. 
While working on temporary basis in Neyvcli 
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Township branch, another advertisement by the 
Respondent/Bank was made regarding casual 
workers who were reported to be in service during 
the same period. While the Petitioner was working 
as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 
from 1-4-97, Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 
made a fresh representation to Govt, to reconsider 
the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior to 31 -3-97 and to regularise 
him in service in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement The Petitioner 
was not aware of settlement by which his services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 
Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant to Sections 25 G and 
25Hof the I. D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastry 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank, has been 
regularising according to their whims and fancies. 
The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted-the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) ofl. D. Act in lieu of provisions of 


law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 423 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary- employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary sendee in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 423. he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected Further, the said settlements 
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were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle Of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary' 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by. 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his-future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that anaward may 
be passed in his favour. 

6. Again, the Petitioner fileda rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV Staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 


7. In these circumstances, the points for my 
consideration are 

(i) “Whether the demand of the Petitioner in Wait 
List No. 423 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary' messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled ?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in tenns 
of the relevant guidelines/circulars of the Respondenl/Bank 
in permanent vacancies in subordinate cadre on temporary’ 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had fileda Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits, 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any 
case, the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
contiiTuous period of 12 calendar months and was not in 
contiguous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
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exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these pa-sons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MWj is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. M1, M3 and M4 respectively. 


But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. R No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW 1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 and 
16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP< No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait listunderEx. 
M10 does not carry particulars about the candidates date 
of initial appointment and the number of days put in by 
them to arrive at their respective seniority. From all these 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. M1 was not produced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
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appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporaiy employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contraiy to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or pasting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mysteiy as to who that senior was and there is no 
documentaiy evidence in support of the averment and also 
for tfie averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporaiy employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
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exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is'binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 


Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer tothere being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the Settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified V The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship Involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
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cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madias, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers E Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope'of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 


discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any,right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 19913 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haiyana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
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irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997 n SCC1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned; But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the mlings 
reported in AIR 1997 SCC 3657 Himanshu Kumar 
Vidyarthi & Ors. Vs. State of Bihar and Ors. wherein the 
Supreme Court has held that “they are temporary employees 
working on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 


15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at thainstance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held jthat “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant * 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, SujanpurVs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
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subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of die Govt, in the 
wake of prevailing market econofhy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list, 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 

, other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

' . *■ 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 


regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitle^ to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open Court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri M. Periasamy 
WW2 Sri V S. Ekambaram 
For the Respondent : MW1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 

Documents Marked: 


Ex. No. Date Description 


W1 

01-08-88 

Xerox copy of the paper publication in 
daily Thantlii based on Ex. MI. 

W2 

20-04-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 

Ml 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not tob • engaged at pftice/branches to 
do messtngerial work. 
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Ex. No. Date Description ' 

W9 15-07-88 Xerox copy of the service certificate 
issued by Sirupakkam branch. 

W10 15-07-88 Xerox copy of the service certificate 

issued by Kaludur branch. 

Wll 14-09-98 Xerox copy of the service certificate 
issued by Neyveli branch. 

W12 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 


W13 Ml Xerox copy of Vol. HI Reference book 
on staff matters upto 31-12-95. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 


W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 


W16 06-03-97 Xerox copy' of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velinurugan. 

W17 17-03-97 Xerox copy of the service particulars— 

J. Vfelmumgan. > 


W18 

W19 


26-03-97 

31-03-97 


Xerox copy of the letter advising 
selection o^f part time Menial—G. Pandi. 


Xerox copy of the appointment order to 
Sri G. Pandi. 


W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W21 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 


W22 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W23 4)9-07-92 Xerox copy of the minutes of the Bipartite 
meeting. 


W24 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and AH India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 31-1285 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 


For the Respondent/Management: 

Ex. No. 

Date 

Description 

Ml 

17-1187 

Xerox copy of the settlement. 

M2 

16-0788 

Xerox copy of the settlement. 

M3 

27-1088 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

Ml 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No, 16289 & 16290/99 in W.A. No. 


1893/99. 

RcxrH, 23 spttST, 2007 

<FT.3tT. 2664.—afratfefetTS 1947 (1947 

14) ^ 17 % 31 Tjg 

fW; 4* hm, afaiiPF* 
tiM 169/2004) 

Wtt, WFTC ^ 23-8-2007 ^ WZ ^acp *« I 

Eu T^-12012/28/1998-3^ (4t-I) ] 

New Delhi, the 2 3rd August, 2007 

S. O. 2664.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 169/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 238-2007. 

[No. L-12012£8/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 2007 

PRESENT 

K. Jayaraman, Presiding Officer 
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INDUSTRIAL DISPUTE NO. 169/2004 

(Principal Labour Court CGID No. 256/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri C. Govindan . : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Region-I 

Trichirapalli 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

t Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/28/98-IR(B-I) dated 10-5-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 256/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT -cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I. D. No. 169/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri C. 
Govindan, wait list No. 498 for restoring the wait list 
of temporary messengers in the establishment of State 
Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Maduranthakam branch from 19-11-1982. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. 
The Respondent/Bank, in addition to its counter, filed 


a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Maduranthakam branch. He was 
called for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
infortned the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 1982-83 the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in 
Maduranthakam branch, another advertisement by 
the Respondent/Bank was made regarding casual 
workers who were reported to be in service during 
the same period. While the Petitioner was working 
as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 
from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 
made a fresh representation to Govt, to reconsider 
the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior to 31 -3-97 and to regularise 
him in service in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner 
was not aware of settlement by which his services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 
Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant t6 Sections 25G and 
25H of the I. D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastry 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. 
The Respondent/Bank has also not observed the 
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instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3)ofI. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88, 7-10-88,9-1-91 and 30-7-%. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 498 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot tarn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 


who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntaiy retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 288, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
- of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary' 
employees. After the expiry of wait list, the Petitioner has ^ 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fiilfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 


[ftPTlI—#5~3(ii)] 


7375 


^Rcf ^T^rvnM^ ; 15, 2007/^ 24, 1929 


vacancies in class IV categoiy, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are 

(i) “Whether the demand of the Petitioner in Wait 
List No. 498 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled ?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
pro tect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bahk without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 


retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
tee Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18( 1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not' valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
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guidelines mentioned in Reference Book on Staff matters, 
copyofwhich is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bankas circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in tins case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. Ml 0 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 andM4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list Further the Hon’ble High Court 
hasheldinitsorderdated23-7-99 in W. R No. 7872 of 1991, 
whichis marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and- non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 


circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arriveattheir respective seniority. From all these 
things, itis clearthatEx. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
, the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mysteiy as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination ofthe 
Petitioner who was in regular service of the Respondent/ 
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Bank is arbitrary, mala fide and illegal and the Respondent/ find themselves stranded in life midstream. They have also 

Bank has not acted in accordance with the terms of not gainfully employed. In such circumstances, this 

settlement on absorption of temporary employees. Though Tribunal has to pass an award in their favour, 

the Respondent/Bank has produced Ex. M6 which alleged 

to be a copy of minutes of conciliation proceedings dated 10. But, as against this, the learned Senior Counsel 

9-6-75 before Regional Labour Commissioner (Central), for the Respondent/Bank contended that the reference 
Hyderabad, it is neither a 18(3) settlement nor 12(3) made by the Government itself is not maintainab le in view 
settlement as claimed by the Respondent/Bank which says of the facts and circumstances of the case. The Petitioner 

only with regard to modifications of Ex. M1 to M4 made in in this case and the Petitioners in the connected disputes 

terms of Ex. M6. Though the Respondent/Bank produced were not in continuous service. Hence, the question of 

Ex. M7 and Mi l interim orders passed by High Court of regular appointment/absorption does not arise at all and 

Madras in WMPNo. 11932/91 and W.R No. 7872/91 ceased their engagement was not authorised. Further, the 

to have any relevance when the main writ has been disposed Petitioners are estopped from making claim as they had 

of in the year 1999 and therefore, they do not have any accepted the settlements drawn under the provisions of 

bearing in the case of the Petitioner. Further, though the Sections 18( 1) and 18(3) of the I. D. Act, in lieu of the 

Respondent/Management has examined two witnesses, the provisions of law and implemented by the Respondent/ 

deposition of management witnesses during the cross- Bank and the claim of the Petitioners are not bona fide and 

examination had become apparent that they have no are made with ulterior motive. Further, they have concealed 

personal knowledge about the settlements which are maiked the material facts that the Petitioner was wait listed as per 

as Ex. Ml to M5. Above all, though the Respondent/Bank length of his engagement and could not be absorbed as he 

has referred to voluntary retirement scheme, in the was positioned down in the seniority. The Respondent/ 

Respondent/Bank it was implemented only in the year 2001 Bank was engaging temporary employees due to business 

and it constitutes post reference period and hence evidence exigency for the performance of duties as messenger. 

ofRespondent/Bank has no application to the Petitioner’s Further, the allegation that he was sponsored by 

case. The Petitioners have completed the service of 240 Employment Exchange is incorrect and the allegation that 

days and more in a continuous period of 12 calendar months he worked as temporary messenger is also incorrect, they 

as enshrined under Sections 25B and 25F of the Industrial were engaged against leave vacancies. The settlement 
Disputes Act, therefore, their retrenchment from service is entered into by the Respondent/Bank and the federation 
illegal and against the mandatoryprovisions of Section 25 were bona fide which were the only workable solution and 

and therefore, they are deemed to be in continuous service is binding on the Petitioner. The Petitioner accepted the 

of the Respondent/Bank and they are entitled to the benefits settlement and accordingly he was wait listed and therefore, 

under the provisions of ID. Act. It is further contended on the Petitioner is estopped from questioning the settlement 

behalf of the Petitioner that though some of the Petitioners directly or indirectly and his claim is liable to be rejected, 

in the connected I.Ds have not completed 240 days, since Furthermore, the said settlements were not questioned by 

the Respondent/Bank has not taken into consideration and any union and the settlements were bank level settlements 

not included the Sundays and paid holidays as days on and operate throughout the country. Further, he relied on 

which the Petitioners have actually worked and hence, they the ridings reported in 19911LLJ 323 Associated Glass 

have also completed 240 days in a period of 12 calendar Industries Ltd. Vs. Industrial Tribunal A.P. and Others 

months. He also relied on the rulings reported in 1985II wherein under Section 12(3) the union entered into a 

LLJ 539 Workmen of American Express International settlement with the management settling the claim of 11 

Banking Corporation Vs. Management of American Egress workmen and the workmen resigned from the job and 

International Banking Corporation wherein the Supreme received terminal benefits, but the workmen raised a plea 

Court has held that “the expression ‘actually worked under before the Tribunal that they did not resign voluntarily, 

the employer’ cannot mean that those days only when the But the Andhra Pradesh High Court has held that “in the 

workmen worked with hammer, sickle or pen but must absence of plea that the settlement reached in the course 

necessarily comprehend all those days during which they of conciliation is vitiated by fraud, misrepresentation or 

were in the employment of the employer and for which he coercion, the settlement is binding on the workmen.” 

had been paid wages either under express or implied Learned counsel for the Respondent further relied on the 

contract of service or by compulsion of statute, standing rulings reported in 1997IILU1189 Ashok andOthers Vs. 

orders etc”. It is further argued that call letters produced Maharashtra State Transport Corporation and Others 

by the Petitioner will clearly prove that the Respondent/ wherein the Division Bench of the Bombay High Court has 

Bank has conducted the interview and selected the held that “therefore a settlement arrived at in the course of 

temporary employees who have reported to have submitted ' the conciliation proceedings with a recognised majority 
their application for absorption as per the bank’s circular union will be binding on all workmen of the establishment, 

and therefore, their retrenchment is illegal. In all these cases, even those who belong to the minority union which had 

the Petitioners were in employment as sub-staff in early objected to the same, lb that extent, it departs from the 

1980s but were denied further engagement on account of ordinary law of contracts, the object obviously is to uphold 

settlements/lapsing of wait lists and out of these Petitioners the sanctity of settlements reached with the active 

some of them have completed 240 days and more in a assistance of the conciliation officer and to discourage an 

continuous period of 12 calendar months and they are in individual employee or a minority union from scuttling the 

age group of 40 to 50 years and for no fault of theirs, they settlement. ” It further held that “there may be exceptional 
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cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration ” Learned counsel for the Respondent further 
relied on the rulings reported in 19971LLJ 308 K. C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceeding*; 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer nftist be fair and 
reasonable.” Relying.on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman w;th wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement 


12. But as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of relusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which Ik relied on 
the rulings reported in 1998 LAB IC 1664 Vm Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Qrs. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
wouldprolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not 7 But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
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Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining; selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the service s of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the WHt Petition and the appeal respectively.” He further 
relied on the rulings reported in 19913 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 


to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise, from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but ajudicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997II SCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was np 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a npUity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank, further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Yidyarthi 
& Ors. Vs. State of Biha and Ors. wherein the Supreme 
Court has held that “th ey are temporary employees working 
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the original appointment was not.made by following a due 


on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance cf temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee...It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 


process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation wouldnot arise.” Further, in CDJ 2006 
SC 395 Municipal Council, SujanpurVs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of rite Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post ndr has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they axe not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation ofwait list or number allotted to them. Under 
such circumstances, 4t cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent, Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of ^waitlist and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
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other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporaiy employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open Court on this 
day the 31st January, 2007.) v 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WWlSri C. Govindan 

WW2 Sri V S. Ekambaram 
For the Respondent : MW1 Sri C. Mariappan 
MW2 Sri T.L. Selvaraj 

Documents Marked: 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 • 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 


Ex. No. Date Description 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts 

W7 254)3-97 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 FBI Xerox copy of the instruction in 
Reference book on s taff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 11-0683 Xerox copy of the service certificate 
issued by Madurantakam branch. 

W10 21-06-88 Xerox copy of the service certificate 
issued by Purasawakkam branch. 

Wll 21-06-88 Xerox copy of the service certificate 
issued by World University Service 
Centre. 

W12 05-09-89 Xerox copy of the service certificate 
issued by Villivakkam branch. 

W13 13-06-90 Xerox copy of the service certificate 

issued by Madurantakam branch. 

W14 13-06-90 Xerox copy of the service certificate 

issued by Madurantakam branch. 

W15 02-07-91 Xerox copy of the service certificate 

issued by Anajcut branch. 

W16 02-07-91 Xerox copy of the service certificate 
issued by Anajcut branch. 

W17 23-03-98 Xerox copy of the service certificate 

issued by Madurantakam branch. 

W18 Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W19 Ml Xerox copy of Vbl. Ill of Reference book 

on staff matters upto 31-12-95. 

W20 06-03-97 Xerox copy' of tire call letter from Madurai 

zonal office for interview of messenger 
post—v Muralikannan. 
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Ex. No. Date Description 


W21 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

W22 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

W23 

17-03-97 

Xerox copy of the service particulars— 
J. \felmmugan. 

W24 

26-03-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W25 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W26 

Feb. 2005 Xerox copy of the pay slip of T Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W27 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W28 

09-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W29 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W30 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W31 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W32 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Man agenient: 

Ex. No, 

Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

0901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.R 


No. 2787/97 of High Court of Orissa. 


Ex. No. 

Date 

Description 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
inSLPNo. 3082/99. 

M10 

m 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 & ,16290/99 in W.A. No. 
1893/99. 


. ^ fe#, 23 •3TW, 2007 

«RT. 2665.— Slfafwr, 1947 (1947 
^ 14) ^ <ira 17 % 3f3W<ui % ; ^br 

%"5Tri«Rnt% fr4l«l«b[ a[W <H<h Cb4<*l<l' 
if 3 sftritfw 

T T^ (^4 ri^Tf 170/2004) ^ iJ'+lfvid 
t, %^«i *H=htt ?£l 23-8-2007 ^ TfTRT *n I 

[^T. ^T-12012/42/1998-3^ StR(^t-I)] 
^rq^RTR, 

New Delhi, the 23rd August, 2007 

$• O. 2665.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 170/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/42/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 170/2004 

(Principal Labour Court CGID No. 262/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri G. Pugazhenthi : I Party/Petitioner 

AND 

The Assistant General : n Party/Management 
Manager; 

State Bank of India, 

Region-I, 

Trichirapalli. 
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APPEARANCE 


For the Petitioner : Sri V S. Ekamtaaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/42/98-IR(B-I) dated 10-5-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CG1D No. 262/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their Claim Statement and Counter Statement respectively 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this tribunal 
for adjudication and this Tribunal has numbered it as 

I. D. No. 170/2004.' 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri G. 
Pugazhenthi wait list No'. 506 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled T 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Nsllikuppam branch from 24-12-1985. ThePetitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Nellikuppam branch. He was called 
for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 


informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he ini tially worked 
as aclass IV employee. From 24-12-1985, thePetitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Cuddalore 
branch, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were 
reported to be in service' during the same period. 
While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 

on 31-3-97 that his services are not required any more 

and he need not attend the office from 1 -4-97. Hence, 
the Petitioner raised a dispute with regard to his non- 
employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in. 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no • 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
services after the settlement. The Petitioner was not 
aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the 
Respondent s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Sections 25G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastiy Award, Even 
though the settlement speaks about three,categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not. observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular, The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
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Petitioner was not in continuous service. Hence, the 
question of regular appointment/absoiption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act In terms thereof the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporaiy employees and the 
Petitioner was wait listed as candidate No. 506 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporaiy employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporaiy service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also, agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 


employees were appointed and since the Petitioner was 
wait listed at 506, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction^ to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was^having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persona 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made try the bank wi th the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
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the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

Ci) “Whether the demand of the Petitioner in Wait 
List No. 506 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified T 

Cii) “To what rel ief the Petitioner is entitled ?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines darry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any 
case, the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 


valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyamand Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C, but this categorization of 
'A, B and C 5 is quite opposed to the doctrine of ‘last 
come—first go 5 or ‘first come—last go 5 and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
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MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 
But, when MW I has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait lik. Further the Hon hie High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 and 
16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority From all these 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. MIO before this Tribunal marking it as a confidential 


document It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority * 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentaiy evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with” the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders^passed by High Court of 
Madias in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management his examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
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personal knowledge about the settlements which are marked the material facts that the Petitioner was wait listed as per 

as Ex. M1 to M5. Above all, though the Respondent/Bank length of his engagement and could not be absorbed as he 

has referred to voluntary retirement scheme, in the was positioned down in the seniority. The Respondent/ 

Respondent/Bank it was implemented only in the year 2001 Bank was engaging temporary employees due to business 

and it constitutes post reference period and hence evidence exigency for the performance of duties as messenger, 

of Respondent/Bank has no application to the Petitioner’s Further, the allegation that he was sponsored by 

case. The Petitioners have completed the service of 240 Employment Exchange is incorrect and the allegation that 

days and more in acontinuous period of 12 calendar months he worked as temporary messenger is also incorrect, they 

as enshrined under sections 25B and 25F of the Industrial were engaged against leave vacancies. The settlement 

Disputes Act, therefore, their retrenchment from service is entered into by the Respondent/Bank and the federation 

illegal and against the mandatory provisions of Section 25 were bona fide which were the only workable solution and 

and therefore, they are deemed to be in continuous service is binding on the Petitioner. The Petitioner accepted the 

of the Respondent/Bank and they are entitled to the benefits settlement and accordingly he was wait listed and therefore, 

under the provisions of I.D. Act. It is further contended on the Petitioner is estopped from questioning the settlement 

behalf of the Petitioner that though some of the Petitioners directly or indirectly and his claim is liable to be rejected, 

in the connected I.Ds have not completed 240 days, since Furthermore, the said settlements were not questioned by 

the Respondent/Bank has not taken into consideration and any union and the settlements were bank level settlements 

not included the Sundays and paid holidays as days on and operate throughout the country. Further, he relied on 

which the Petitioners have actually worked and hence, they the rulings reported in 19911LLJ 323 Associated Glass 

have also completed 240 days in a period of 12 calendar Industries Ltd. Vs. Industrial Tribunal A.P. and Others 

months. He also relied on the rulings reported in 1985 II wherein under Section 12(3) the union entered into a 

LLJ 539 Workmen of American Express International settlement with the management settling the claim of 11 

Banking Corporation Vs. Management of American Express workmen and the workmen resigned from the job and 

International Banking Corporation wherein the Supreme received terminal benefits, but the workmen raised a plea 

Court has held that “the expression ‘actually worked under' before the Tribunal that they did not resign voluntarily, 
the employer’ cannot mean that those days only when the But the Andhra Pradesh High Court has held that “in the 

workmen worked with hammer, sickle or pen but must absence of plea that the settlement reached in the course 

necessarily comprehend all those days during which they of conciliation is vitiated by fraud, misrepresentation or 

were in the employment of the employer and for which he coercion, the settlement is binding on the workmen.” 

had been paid wages either under express or implied Learned counsel for the Respondent further relied on the 

contract of service or by compulsion of statute, standing rulings reported in 1997IILU1189 Ashok and Others Vs. 

orders etc.”. It is further argued that call letters produced Maharashtra State Transport Corporation and Others 

by the Petitioner will clearly prove that the Respondent/ wherein the Division Bench of the Bombay High Court has 

Bank has conducted the interview and selected the held that “therefore a settlement arrived at in the course of 

temporary employees who have reported to have submitted the conciliation proceedings with a recognised majority 

their application for absorption as per the bank’s circular union will be binding on all workmen of the establishment, 

and therefore, their retrenchments illegal. In all these cases, . even those who belong to the minority union which had 

the Petitioners were in employment as sub-staff in early objected to the same. To that extent, it departs from the 

1980s but were denied further engagement on account of ordinary law of contracts, the object obviously is to uphold 

settlements/lapsing of wait lists and out of these Petitioners the sanctity of settlements reached with the active 

some of them have completed 240 days and more in a assistance of the conciliation officer and to discourage an 

continuous period of 12 calendar months and they are in individual employee or a minority union from scuttling the 

age group of 40 to 50 years and for no fault of theirs, they settlement.” It further held that “there may be exceptional 

find themselves stranded in life midstream. They have also cases, where there may be allegations of mala fides, fraud 

not gainfully employed. In such circumstances, this or even corruption or other inducements. But, in the 

Tribunal has to pass an award in their favour. absence of such allegations, a settlement in the course of 

, collective bargaining is entitled to due weight and 
10. But, as against this, the learned Senior Counsel consideration.” Learned counsel for the Respondent further 

for the Respondent/Bank contended that the reference relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 

made by the Government itself is not maintainable in view Vs. Presiding Officer andOthers wherein the Supreme Court 

of the facts and circumstances of the case. The Petitioner has held that “settlement are divided into two categories 

in this case and the Petitioners in the connected disputes namely (i) those arrived at outside the conciliation 

were not in continuous service. Hence, the question of proceedings under Section 18(1) of the I.D. Act and 

regular appointment/absorption does not arise at all and (ii) those arrived at in the course of conciliation proceedings 

their engagement was not authorised. Further, the under Section 18(3). A settlement of the first category has 

Petitioners are estopped from making claim as they had limited application and binds merely parties to it and 

accepted the settlements drawn under the provisions of settlement of the second category made with a recognised 

Sections 18(1) and 18(3) of the I. D. Act, in lieu of the majority union has extended application as it will be binding 

provisions of law and implemented by the Respondent/ on all workmen of the establishment. Even in case of the 

Bank and the claim of the Petitioners are not bona fide and first category, if the s t Element was reached with a 

are made with ulterior motive. Further, they have concealed representative union of which the contesting workmen were 
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members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. ; Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 4 
in service with lull back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 

in the Claim Statement. 

f 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the mattefof tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilia 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam whereifUhe Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 


is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A Sambanthan Vs. Presiding Officer, Labour Court, Madias, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the T ribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was itframedtothe high expectation of the Labour Court” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings i t is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
thebackwages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, 1 find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned, counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
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were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of die 
bank. Considering the object with which the panel was 
prepared and the feet that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 1 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 19913 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Kara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult t0 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of \ 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 


in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that ease. It cannot be a 
mechanical aetbut ajudicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable*” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997II SCC 1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is neft against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondeiit/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
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In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. teamed Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casualty got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper - competition among qualified 
persons, the same would not confer any right on the 

appointee..It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules,” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 


Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decision, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 

- wait list prepared by the Respondent/Bank, they are not ♦ 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them Under 
such circumstances, it Cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the.RespondenL Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees’ to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. 'But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
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brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20, In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21 ,v Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open Court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri G. Pugazhenthi 
WW2 Sri V S. Hkambaram 
For the Respondent : MW 1 Sri C. Mariappan 
MW2 Sri T. L. Selvaraj 

Documents Marked: 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 


Ex. No. Date Description 

W8 Ml Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be, engaged at office/branches to 
do messengerial work. 

W9 14-06-88 Xerox copy of the service certificate 
issued by Nellikuppam branch. 

W10 Ml Xerox copy of the service certificate 
issued by Nellikuppam Branch. 

Wll Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W12 Ml Xerox copy of \bl. HI of Reference book 
on staff matters upto 31-12-95. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—Y MuraJikannan. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—J. Velmurugan. 

W16 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W17 264)3-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W18 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary' 
employees from the panel of wait list. 

W21 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W22 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W23 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 
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Ex. Na Date Description 

W25 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. Na Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-% Xerox copy of the settlement. 

M6 09*06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No 2787/97 of High Court of Orissa. 

IV© 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nfl Xerox copy of the wait list of Trichy 
Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99. 

^ fareft, 23 SPTCT, 2007 
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New Delhi, the 23rd August, 2007 

S. O. 2666.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes tlie Award (Ref. No. 190/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 


ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

K Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 190/2004 

(Principal Labour Court CGID No. 298/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri A. Palanichamy ; I Party/Petitioner 
AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Region-1 

Trichirapalh. 

APPEARANCE 

For the Petitioner : Sri V S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 
AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/634/98-IR(B-l) <Jated 28-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute onlts file as CGID No. 298/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 
ID. No. 190/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri A. 
Palanichamy, wait list No. 449 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 


[No. L-12012/634/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
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as messenger after an interview and- medical 
examination. He was appointed on temporary basis 
atTirumayam bianchfrom 31-05-1985. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard tp absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of theTirumayam branch. He was called 
for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 31-05-1985, the 
Petitioner has been working as a temporary messenger 
and sometimes performing work in other branches 
also. While working on temporary basis in 
Tirumayam branch, another advertisement by the 
Respondent/Bank was made regarding casual 
workers who were reported to be in service during 
the same period. While the Petitioner was working 
as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 
from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 
made a fresh representation to Govt, to reconsider 
the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior to 31-3-97 and to regularise 
him in service in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner 
was not aware of settlement by which his services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 


Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant to Sections 25G and 
25H of the I. D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastry 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. 
The Jlespondent/Bank has also not observed the 
instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence,* the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait fisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject mattei/of conciliation 
proceedings and minutes were drawn^inder Section 18(3) 
of I. D Act. In terms thereof,the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 449 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
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temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 449, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment, 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further; for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post,. He was engaged in the messenger post in the 


subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated^27-10-88 and 9-1-91. It is false to 
allege that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

♦ (i) “Whether the demand of the Petitioner in Wait 

List No. 449 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled ?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in WritPetition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly altered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 





[VFTU—m3(ii)] 


7395 


w T ^ m : imm is, 2007m 24,1929 


of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not, binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18( 1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC.2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf ofthe Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. M1 
deals with categorization of retrenched temporary 


employees into ‘A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
comer-first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
> provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex W8. Further; the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
jthe eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
-prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. Ml0 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3-andM4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. R No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. k\ such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary e mployees were appointed 
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after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates-pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, it is clear that Ex. Ml 0 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
afterthe settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is stall in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
whicKTias been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 


within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP.No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the.year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to MS. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 2 5 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence„they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
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Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LLJ 323 Associated Glass 
Industries Ltd. Vs: Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 


held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
underSection 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable ” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
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thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits ” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the maimer which 
would prolong the industrial adjudicatioa The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 


advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on. the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services erf tire 
bank. Considering the object with which the panel was 
prepared and the feet that it was a yearly parrel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 19913 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list lias no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
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expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryanaand 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those ad 
hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and eveiy case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997IISCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts, “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 


counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption' 
in the Respondent/Bank. Further, he relied on the rulings 
repotted in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp)754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors. ” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone* it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
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the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the - Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they, are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent Though in the Claim Statement 


the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2; 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordi ngly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open Court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri A. Palaniswamy 
WW2 Sri V. S. Ekambaram 
For the Respondent : MW I Sri C. Mariappan 
MW2 Sri T.L. Selvaraj 
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Documents Marked: 

Ex. No. Date Description 

Wl 01*08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 204)4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
• messenger vacancies. 

W4 01*05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-63-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all .Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Ml Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 31-5-85 to Xerox copy of the service certificate 
07-04-97 issued by Tirumayam branch. 

W10 Ml Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

Wll Ml Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-1995. 

W12 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V Muralikannan. 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan 

W15 17-03-97 Xerox copy of the service particulars— 

J. Vfelmurugan. 


Ex. No. Date Description 

W16 26*03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W17 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 waitlist 
No. 395 of Madurai Circle. 

W19 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W20 09-11-92 Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
. messenger staff. 

W21 09-07-92 Xerox copy ofthe minutes of the Bipartite 
meeting. , 

W22 09-07-92 Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W24 31-12-85 Xerox copy of the local Head Office 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. Not bate Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the. settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 

No. 7872/91. ; * 

M8 154)5-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Chennai 
Module. 

Mil 25-10-99 Xerox copy ofthe order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99. 


3677 GI/07—63 
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[U T$eM 2012/354/1998-3Tlf 3TR (^t-I) ] 
3TH jHK, ^*cf 1 SlftjqjRt 

New Delhi, the 23 rd August, 2007 

S. O. 2667. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 200/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. L-12012/354/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 200? 

PRESENT 

K. Jayaraman. Presiding Officer 

INDUSTRIAL DISPUTE NO. 200/2004 

(Principal Labour Court CGID No. 23/99) 

[In the matter of the dispute for adjudication under 
clause (d) of Sub-section (1) and Sub-section 2(A) of 
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947), 
between the Management of State Bank of India and their 
workmen] 

BETWEEN 

. SriKJeevan I Party/Petitioner 

AND 

The Assistant General ' : II Party/Management 

Manager, 

State Bank of India, 

Zonal Office, 

Chennai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 


AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/354/98-IR(B-I) dated 03-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 23/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their Claim Statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D. No. 200/2004. ’ 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri K. Jeevan 
wait list No. 507 for restoring the wait list of temporary 
messengers in the establishment of State Bank of 
India and consequential appointment thereupon as 
temporary messenger is justified ? If so, to what relief 
the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioned was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 
in State Bank offndia and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Chindadripet branch from 17-03-1982. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court 
The Respondent/Bank, in addition to its counter, filed 
a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Chindadripet branch. He was called 
for an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 17-03-1982, the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Ambattur 
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Estate branch, another advertisement by the 
Respondent/Bank was made regarding casual 
workers who were reported to be in service during 
the same period. While the Petitioner was working 
as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office 
from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the 
conciliation ended in failure, the matter was referred 
to this Tribunal for adjudication. Though reference 
•' was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has 
made a fresh representation to Govt, to reconsider 
the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in 
service as obtained prior to 31 -3-97 and to regularise 
him in service in due course. The Respondent/Bank 
took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated 
as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner 
was not aware of settlement by 'which his services 
and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. 
Therefore, the Respondent’s action in not absorbing 
him in regular service is unjust and illegal. Further, 
the settlements are repugnant to Sections 25G and 
25H of the I.D. Act. The termination of the Petitioner 
is against the provisions of para 522(4) of Sastry 
Award. Even though the settlement speaks about 
three categories only a single wait list has been 
prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. 
The Resporident/Bank has also not observed the 
instructions regarding grant of increments, leave, 
medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of 
circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by 
payment of petty cash or by directing him to work 
under assumed name or by both which amounts to 
unfair labour practice: The wait list suffers serious 
infirmities and it is not based on strict seniority and 
without any rationale. Hence, for all these reasons 
the Petitioner prays to grant relief of regular 
employment in Respoftdent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 


law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not pona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was waitlisted as candidate No. 604 in waitlist of 
Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of744 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as A, B and C. 
Considering their temporary service and subject to other 
eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of744 wait fisted candidates, 357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 604, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or iwiirec*iy and 
his claim is liable to be rejected. Further, the said settlements 
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were not questioned by any union so far and die settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before die Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for die appointment of temporary 
employees. After die expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, die Respondent prays to dismiss die claim with 
costs. 

5. In the additional claim statement, die Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998,die 
Respondent/Bank has issued a circular to die effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with die persons 
other than wait listed workmen according to their whims 
and fancies. Hence, die Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinderto die Counter 
Statement of the Respondent, wherein it is stated all die 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of die Act As per recruitment 
rules of die Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in die Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1 -91. It is false to allege 
that die settlements are contrary to die rights of the 
Petitioner. Hence, die Petitioner prays that an award may 
be passed in his favour. 


7. In these circumstances, the points for my 
consideration are 

(i) “Whether the demand of die Petitioner in Wait 
List No. 507 for restoring the wait list of 
temporary messengers in die Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) “To what relief die Petitioner is entitled ?” 

Poin t No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that die Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of die Respondent/Bank 
in permanent vacancies in subordinate cadre on t emp orary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before die Supreme Court to 
protect the legal and constitutional rights of die wo rkm en 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on die issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in die connected cases attacked this settlement 
as it is not binding on diem on die ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised die dispute in die year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of die Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any 
case, the Petitioner is not bound by settlement under 
Section 18(1) entered into between die alleged Federation 
and die Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in die wake of 
strict instructions and circulars/guidelines issued by die 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
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exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cahnot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and wfyich are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into * A, B and C\ but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arrivin| at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 and M4 respectively. 


But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a diesperate 
attempt to wriggle out the illegality committed or pe rpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the icase of 
casuals. Therefore, both belong to two different and distinct 
categories. But, Ex. M3 provides for the same norm!5 to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles, \\ 4 and 
16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wail: list is 
not in conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Fur thermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1 -8-88. Furthermore, wait list under Ex, 
M10 does not carry particulars about the candidates date 
of initial appointment and the number of days put in by 
them to arrive at their respective seniority. Fr om all these 
things, it is clear that Ex. M10 has been prepare! I in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all. Ex. Ml was not produ ced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only d luring the 
year 2003 the Respondent/Bank produced the wa it list Ex. 
M10 before this Tribunal marking it as a coi] fidential 
document. It is further contended on behalf of the petitioner 
that though the Respondent/Bank has alleged d lat these 
Petitioners were engaged in leave vacancy, they r have not 
been told at the time of initial appointment tl lat their 
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appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad iri 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it bid the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWl. Therefore, the termination of die 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad; it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and MI 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25 B and 25 F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of file Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days, on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannpt mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and* therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that thejreference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
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exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance o,f the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 KC.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 


Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation. or 
concealment of facts 6r even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that ‘rite Tribunal 
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cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. 1 find some force in the contention of the 
representative for the Petitioner. Therefore, 1 find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, 1 find the Petitioner is not entitled to question the 
settlement. 

14. Theft 1 the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 


discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Qrs. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Grs. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those ad 
hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
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irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997IISCC 1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such anon-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed ip leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 


15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in term* of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee...It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
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subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on aH these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 


regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what, 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is'not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri K. Jeevan 

WW2 Sri V. S. Ekambaram 
For the Respondent ; MW1 Sri C. Mariappan 
MW2 SriC. Ramalingam 

Documents Marked: 

Ex. No. Date Description 

Wl 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 

Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97. Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work 

W9 22-03-84 Xerox copy of the service certificate 
issued by Chindadripet branch; 
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Ex. No. Date Description 

W10 13-08-84 Xerox copy of the service certificate 

issued by Anna Road branch. 

Wll 07-07-88 Xerox copy of the service certificate 
issued by Anna Road branch. 

W12 08-08-96 Xerox copy of the service certificate 

issued by Ambattjir Industrial Estate 
braneh. 

W13 20-08-96 Xerox copy of the service certificate 

issued by Anna Nagar branch. 

W14 17-04-97 Xerox copy of the service certificate 

issued by Ambattur Industrial Estate 
branch. 

W15 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
eadre and service conditions. 

W16 Nil Xerox eopy of the V ol. in Reference book 

on staffmatters 31-12-95. 

W17 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W18 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W19 064)3-97 Xerox copy of the call letter fiom Madurai 

zonal office for interview of messenger 
post—-J. Vekmmigan, 

W20 17-03-97 Xerox copy of the service particulars— 

J. Vekmmigan. 

W21 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W22 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W23 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W24 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W25 09-11-92 Xerox eopy of the Head Office Circular 

No. 28 regarding norms for sanction of 
messenger staff, 

W26 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W27 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 


Ex. No. Date Description 

W28 07-02-06 Xerox copy of the loeal Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W29 31-12-85 Xerox copy of the loeal Head Offiee 

circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox eopy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-07-99 Xero^ copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 Nil Xerox copy of the wait list of Chennai 
Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 & 16290/99 in W.A. No. 
1893/99. 

M 23 3FPR1, 2007 

^T. 3TT. 2668.—1947 (1947 
^T14) VRT17 % srjSR'Ol 3, '&Z 3TPF 

3rf*TWT, % W (71^1 TOtT 196/2004) WllW 
TOl t, 23-8-2007 TO Stf I 

[U 12012/640/1998-3fTf m (^-1)] 

. . N r- o 

SNpqcpiTC, Stfwtl 

New Delhi, the 23rd August, 2007 

S. O. 2668.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 196/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Arraexure, in the 
Industrial Dispute between the management of Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

{No. L-12012/640/19984R (B-I)] 
AJAY KUMAR, Desk Officer 
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ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 196/2004 

(Principal Labour Court CGID No. 304/99) 

[In the matter of the dispute for adjudication under 
clause (d) of Sub-section (1) and Sub-section 2(A) of 
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947), 
between the Management of State Bank of India and their 
workmen] 

BETWEEN 

Sri M. Jayaraman : I Party/Petitioner 

AND 

The Assistant (jeneral : II Party/Management 
Manager, 

State Bank of India, 

Region-I 

Trichirapalli 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/640/98-IR(B-I) dated 28-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 304/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D.No. 1 $6/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri M. 
Jayaraman, wait list No. 388 for restoring the wait list 
of temporary messengers in the establishment of State 
Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre 


in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Tirukkoilur branch from 3-8-1982. The Petitioner 
was orally informed that his services were no more 
required. The non-employment of the Petitioner and 
others became subject matter before Supreme Court 
in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a 
copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Tirukkoilur branch. He was called for 
an interview by a Committee appointed by 
Respondent/Bank in this regard. But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked 
as a class IV employee. From 3-8-1982, the Petitioner 
has been working as a temporary messenger and 
sometimes performing work in other branches also. 
While working on temporary basis in Tirukkoilur 
branch, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were 
reported to be in service during the same period. 
While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 
on 31 -3-97 that his services are not required any more 
and he need not attend the office from 1 -4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment. Since the conciliation ended id failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
services after the settlement. The Petitioner was not 
aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank 
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before the conciliation officer. Therefore, the 
Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Sections 25G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 458 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 6$2 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 


temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 458, he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labdUr. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has iulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
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subordinate cadre of the Respondeflt/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable*right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, die Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1-91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 388 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) ‘ ‘T o what relief the Petitioner is entitled ?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been.sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 


of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. * 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the^same guidelines carry the procedure for 
reguIarisation*bf service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They farther contended that 
djpugh the Respondent/Bankhas stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore*, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted pnly for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2 and their testimonies during ‘ 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
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employees into ‘A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go' or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1 (a) of Ex. M1 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. Ml 0 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW1 is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-.87, 27-10-88 and 
9-1-91 which are marked as Ex. M1, M3 and M4 respectively. 
But, when MW1 has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MW1 wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 


after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belong to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparatioij of separate panels amounts to violation of 
circular. Sec'ondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these, 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of S as try Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
With the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. Ml 0 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appoint men t or posting 
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within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he was arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only withregard to modifications of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 


Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glasg 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of the Bombay High Court has 
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held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with d recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement,, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 hJational Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 


thereupon as temporary messenger is justified ?* The 
Petitioner contended that the retrenchment made by die 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the pgor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that “it has been repeatedly held 
that the Labour Court should not attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by flim and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
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advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Barik and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, 1 find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 19963 SCC139 Union of India and Others Vs. 
K. V. Vijeesh wherein the Supreme Court has held that “the 
only question which fells for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires i right 
of appointment in Govt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 


expiry of the date namely 31 -3-1997, the Petitioner cannot 
plead for restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State ofHaryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those 
ad hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None 6f 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable.” Thus, the Supreme Court set aside the 
orders of lower Courts. He further relied on the decision 
reported in 1997II SCC 1 Ashwani Kumar and Others Vs. 
State of Bihar and Others wherein the Full Bench of the 
Supreme Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
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counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
oq daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first.go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargaih—not at arms length since he might have been 
searching for some employment so' as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 


the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee,.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry ofpurported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” . 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list'and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
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the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the Settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such -circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that s 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The hext point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined: 

For the Petitioner : WW1 Sri M. Jayaraman 

WW2 Sri V. S. Ekambaram 
For the Respondent : MW I SriC. Mariappan 
MW2 SriT.L. Selvaraj 


Documents Marked: 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of die circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Ml Xerox copy of the instruction in 

Reference book on staff about casuals ' 
not to be engaged at office/branches to 
do messengerial work. 

W9 01-09-86 Xerox copy of the service certificate 
issued by Tirukkoilur branch. 

W10 09-11-90 Xerox copy of the service certificate 

issued by Kavanur branch. 

Wll 02-12-93 Xerox copy of the service certificate 
issued by Kavanur branch. 

W17 Nil Xerox copy of the service particulars 
issued to Petitioner. 

W13 Ml Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding appointment of temporary 
employees. 

W14 Nil Xerox copy of the Reference book on 
staff matters Vol. Ill consolidated upto 
31-12-95. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Mural ikannan. 

W16 06-03-97 Xerox copy ofthe call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 


? 
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Ex.No. 

Date 

Description 

W17 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Vetmurugan. 

WI8 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

WI9 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W20 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W21 

Feb.2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W22 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W23 

09-11*92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W24 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting.' 

W25 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and AH India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W27 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. 

Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

?- 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 , 

1505-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of die order of Supreme Court 
in SLP No. 3082/99. 


Ex-No. Date Description 

Ml 0 Nil Xerox copy of the wait list of Trichy 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 & 16290/99 in W.A. No. 
1893/99. 

23 3TO, 2007 

^5T. 3TT. 2669.—3^1* R3K 3lfrifrPW, 1947 (1947 
TBR 14) ^ MRT17 % STfOT ^ 3ffq? 

% UTO % WQ& 

fr‘ frfe afaftfotf -Erere 3 iw, 
sife^n, % w c*M wn 197/2004) ^ miRw 

wt t, ^Tt ^ 23-8-2007 ^F?t W<T 'g^TT «H I 

fH. T£?M2012/353/1998-3TTf 3TR (#-I).] 
3T3PT ^PTR, STTM^TRT 

New Delhi, the 23 rd August, 2007 

S. O. 2669. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 197/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, which was received by the 
Central Government on 2,3-8-2007. 

[No. L-12012/353/1998-IR (B-I)j 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT, 
/ CHENNAI 

Wednesday, the 31 st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 197/2004 

(Principal Labour Court CGID No. 20/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (I) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of Indiaand their workmen] 

BETWEEN 

Sri K. Dhanasekaran : I Party/Petitioner 
. AND 

The Assistant General ; II Party/Management 
Manager, 

State Bank of India, 

Zonal Office, 

Chennai 
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APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-l2012/353/98-IR(B-I) dated 3-2-1999 has 
referred this dispute earlier to die Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 20/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGlT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

I.D.No. 197/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri K. 
Dhanasekaran, wait list No. 530 forrcstoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified ? If 
so, to what relief the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
. Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Raja Annamalaipuram branch from 18-1-1984. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. 
The Respondent/Bank, in addition to its counter, filed 
a copy of settlement under Section 18(1) reached 
between management o f State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Raja Annamalaipuram branch. He 
was called for an interview by a Committee appointed 
by Respondent/Bank in this regard. But, they have 
not informed the result of interview and also with 
regard to appointment. But, the Petitioner was 


informed orally to join at the branch where he initially 
worked as a class IV employee. From 18-1-1984, the 
Petitioner has been working as a temporary messenger 
and sometimes performing work in other branches 
also. While working on temporary basis in Alandur 
branch, another advertisement by the Respondent/, 
Bank was made regarding casual workers who were 
reported to be in service during the same period. 
While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally 
on 31 -3-97 that his services are not required any more 
and he need not attend the office from 1 -4-97. Hence, 
the Petitioner raised a dispute with regard to his non¬ 
employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this 
Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference 
and the Petitioner requested the Respondent/Bank 
to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number 
of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/ 
Bank, it engaged the Petitioner only in temporary 
services after the settlement. The Petitioner was not 
aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the 
Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements 
are repugnant to Sections 25G and 25H of the I. D. 
Act. The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in-Respondent/Bank with all 
attendant benefits. 


4. As against this, die Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absoiption does not arise. 
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The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 527 in wait list 
of Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of 6744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above^ 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per Clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies; In terms of aforesaid 
settlements out of744 waitlisted candidates, 357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 527, he was not appointed The said settlements 


were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected Further, die said settlements 
were not questioned by any union so far and the settlements 
of bank lever settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Banltand this Tribunal has 
no jurisdiction to entertain such pj vlt is not correct to 
say that documents and identity of j jtitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the wait list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 

contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be eftgaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait. 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. ' 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondenl/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1 -91. It is false to allege 
that the settlements are contrary to the rights of the 
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Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(0 “Whether the demand of the Petftioner in Wait 
List No. 530 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and conseauential appointment thereupon as 
temporary lessengcr is justified ?” 

(ii) “To what relief the Petitioner is entitled ?” 

Point No. 1: 

8. In this fcase, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Barik hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. M1. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 

, 18(1) entered into between the alleged Federation and the 
Respondent/Management They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no*valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 


Re§pondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
CentralBankoflndiaVs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for ail cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW1 and MW2 and their testimonies during 
the cross examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘first come—last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. Ml 0 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. Even 
MW1 is unable to say as to when the wait list Ex. Ml 0 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
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based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. M1, M3 and M4 respectively. 
But, when MWl has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement. Further, 
according to MWl wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. P.No. 7872ofl991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in ClassJV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
unequals. It is further contended on behalf of the Petitioner 
that as per deposition of MWl wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 1*1932/91 and W. P.No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only dining the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 


Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC201 H. D. Singh Vs. Reserve 
Bank of India and Others wherein the Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 
privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. Ml 0 wait list has 
not been prepared in accordance with principle of seniority 
in the legal Sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. M10 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate'fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWl.. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. Ml to M4 made In 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madias in WMP No. 11932/91 and W. P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 





7426 


THE GAZETTE OF INDIA: SEPTEMBER 15.2007/BHADRA24,1929 


[Part II— Sec. 3(ii)] 


has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Apt. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LU 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Coiporation wherein the Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in the employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by the Petitioner will clearly prove that the Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absoiption as per the bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, the learned Senior Counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised* Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I. D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 


was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911 LLJ 323 Associated Glass 
Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) the union entered into a 
settlement with the management settling the claim of 11 
workmen and the workmen resigned from the job and 
received terminal benefits, but the workmen raised a plea 
before the Tribunal that they did not resign voluntarily. 
But the Andhra Pradesh High Court has held that “in the 
absence of plea that the settlement reached in the course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, the settlement is binding on the workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 H LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Coiporation and Others 
wherein the Division Bench of the Bombay High Court has 
held that “therefore a settlement airived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement.” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in the 
absence of such allegations, a settlement in the course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer ami Others wherein the Supreme Court 
has held that “settlement are divided into two categories 
namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
maj ority union has extended application as it will be binding 
on ail workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
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contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties'and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that the settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to. the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified ?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter oftenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary, Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It turther held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 


Orient Paper Mills Vs. Industrial Tribunal & Ore, wherein 
the Madhya Pradesh High Court has held that “theT^ribunal 
cannot go behind the terms of reference, but that dods not 
mean that it cannot look into the pleadings of parties.*”He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madrak, 
wherein it has been held that “it has been repeatedly helcf. 
that the Labour Court should not attempt to consider the \ 
order under reference in a technical manner or a pedantic 
manner,but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 13 9 Union of India and Others Vs. 

K V. Vijeesh wherein the Supreme Court has held that “the 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
listen the basis of competitive examination acquires a right 
of appointment in Go vt, service in an existing or a future 
vacancy. In that case, pruning of select list on reduction in 
number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
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circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P. was thus misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 Shankarsan 
Dash Vs. Union of India wherein the Supreme Court has 
held that “candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for the 
Respondent contended that since the Petitioner has no 
right to question the wait list and since there is no mala fide 
on the part of the Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after the 
expiry of the date namely 31 -3-1997, the Petitioner cannot 
plead for restoration of die wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to the direction that all those ad 
hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 


subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997II SCC 1 Ashwani Kumar and Others Vs. State of 
Bihar and Others wherein the Full Bench of the Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing vacancy 
would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar Vidyarthi 
& Ors. Vs. State of Bihar and Ors. wherein the Supreme 
Court has held that “they are temporary employees working 
on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to the posts, their 
disengagement is not arbitrary.” He further relied on the 
rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Anyhow, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
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Petitioner and therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, the Supreme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued fora time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance oftenporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by the very ndture of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somyir Singh, wherein the Supreme Court has 
held that ‘‘reguiarisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 


of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of die Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore,” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim reguiarisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
.was only to restore the wait list and also for appointment 

thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Undo: 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a 
bona fide in nature or it has been arrived at on account of 
mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 

{ Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or reguiarisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for reguiarisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
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decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
reguiarisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioneris not entitled to any relief as claimed by him. No 
costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri K. Dhanasekaran 
WW2 Sri V. S. Ekambaram 
For the Respondent : MW1 SriC. Mariappan 
MW2 Sri C. Ramalingam 

Documents Marked: 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
. daily Thanthi based on Ex. M1. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. . 

W5 20-08-91 Xerox copy of the advertisement in The 

Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 


Ex. No. 

Date 

Description 

W9 

24-04-84 

Xerox copy of the service certificate 
issued by R. A. Puram Branch. 

W10 

17-04-86 

Xerox copy of the service certificate 
given hy Royapettah branch of 
Respondent/Bank. 

Wll 

17-12-90 

Xerox copy of the service certificate 
issued by Triplicane branch. 

W12 

02-09-92 

Xerox copy of the service certificate 
issued by Mannady branch. 

W13 

02-09-92 

Xerox copy of the service certificate 
issued by Mannady branch. 

W14 

25-10-& 

Xerox copy of the service certificate 
issued by Purasawalkam Branch. 

W15 

03-10-94 

Xerox copy of the service certificate 
issued by Triplicane Branch. 

W16 

19-03-96 

Xerox copy of the service certificate 
issued by Mint Terminus Branch. 

W17 

22-10-96 

Xerox copy of the service certificate 
issued by Triplicane branch. 

W18 

10-11-97 

Xerox copy of the service certificate 
issued by Alandur branch. 

W19 

Nil 

Xerox copy of the administrative 


guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 


W20 

Nfl 

Xerox copy of the Vol. Ill of Reference 
book on staff upto 31-12-95. 

W21 

06-03-97 

Xerox copy of die call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W22 

’ 06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

W23 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan. 

W24 

17-03-97 

Xerox Copy of the service particulars— 
J. Velmurugan. 

W25 

26-03-97 

Xeroxvcopy of the letter advising 
selection of part time Menial—G. Pandi. 

W26 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W27 

Feb.2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W28 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 


employees from the panel of wait list. 
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Ex. No. Date Description 


W29 

09-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W30 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W31 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W32 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W33 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. 

Date 

Description 

Ml . 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 r 

09-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

M10 

m 

Xerox copy of the wait list of Trichy 
Module. 

Mil 1 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99. 


23 STTO, 2007 

^T. 3TT. 267p.—3lfafWT, 1947 (1947 
^>T14) «TRT 17 % 3FJOT%^f WfiR #*T 3?fa 
§fs4l %TRSfifa% ^M«S <h 4> <fc4't)l4% 

3T3^*T ^ ^RoFH, ^Mfw 

3TffFFTW, % W (ri^4 TP3IT 199/2004) ^ WfW 
Wt t, ^ 23-8-2007 f3TT I 

[B. ^T-12012/356/1998-Snf 3fR (#-I) ] 
3T5f?T^qR, iaTofT 3lf^Kt 


New Delhi, the 23rd August, 2007 

S. O. 2670. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 199/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management^ State Bank 
of India and their workmen, which was received by the 
Central Government on 23-8-2007. 

[No. Lr 12012/356/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 

• CHENNAI ... 

Wednesday, the 31 st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 

INDUSTRIAL DISPUTE NO. 199/2004 

(Principal Labour Court CGID No. 22/99) 

[In the matter of the dispute for adjudication under clause 
(d) of Sub-section (1) and Sub-section 2(A) of Section 10 
of the Industrial Disputes Act, 1947 (14 of 1947), between 
the Management of State Bank of India and their workmen] 

BETWEEN 

Sri G. Gopi : I Party/Petitioner 

AND 

The Assistant General : II Party/Management 
Manager, 

State Bank of India, 

Z.O. Chennai. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, Advocates 
* AWARD 

■’ The Central Government, Ministry of Labour vide 
Order No. L-12012/356/98-IR(B-I) dated 03-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 22/99 and fesued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 
I. D. No. 199/2004. * 
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2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman Shri G. Gopi, 
wait list No. 646 for restoring die waitlist of temporary 
messengers in die establishment of State Bank of 
India and consequential appointment thereupon as 
temporary messenger is justified ? If so, to what relief 
the said workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
- Exchange for the post of sub-staff in Class IV cadre 
in State Bank of India and he was given appointment 
as messenger after an interview and medical 
examination. He was appointed on temporary basis 
at Maduranthagam branch from 16-08-1982. The 
Petitioner was orally informed that his services were 
no more required. The non-employment of the 
Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by 
State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court 
The Respondent/Bank, in addition to its counter, filed 
a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All 
India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class TV 
temporary workmen who were denied employment 
after 1985-86 were classified in the settlement was 
under consideration once again and they classified 
the workmen under three categories namely A, B 
and C. Though the classification was unreasonable, 
die Respondent/Bank brought to the notice of the 
Petitioner about the interview to be held through 
advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Maduranthagam branch. He was 
called for an interview by a Committee appointed by 
Respondent/Bank in this regard . But, they have not 
informed the result of interview and also with regard 
to appointment. But, the Petitioner was informed 
orally to join at die branch where he initially worked 
as a class IV employee. The Petitioner has been 
working as a temporary messenger and sometimes 
performing work in other branches also. While 
working on temporary basis in T. Nagar branch, 
another advertisement by the Respftndent/Bank was 
made regarding casual workers who were reported 
to be in service during the same period. While the 
Petitioner was working as such, the Manager of the 
branch informed the Petitioner orally on 31 -3-97 that 
his services are not required any more and he need 
not attend the office from 1-4-97. Hence, the Petitioner 
raised a dispute with regard to his non-employment. 
Since the conciliation ended in failure, the matter 
was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the 
reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to 


Govt, to reconsider the reference and the Petitioner 
requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-97 
and to regularise him in service in due course. The 
Respondent/Bank took up an unreasonable stand 
that the service and the number of days worked by 
, Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the 
settlement The Petitioner was not aware of settlement 
by which his services and number of days worked 
by him after interview do not merit consideration. 
The Petitioner was not a party to the settlement 
mentioned by the Respondent/Bank before the 
’ conciliation officer. Therefore, the Respondent’s 
action in not absorbing him in regular service is 
unjust and illegal. Further, the settlements are 
repugnant to Sections 25G and 25H of the I. D. Act. 
The termination of the Petitioner is against the 
provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according 
to their whims and fancies. The Respondent/Bank 
has also not observed the instructions regarding 
grant of increments, leave, medical benefits etc. to 
the temporaiy workmen which amounts to violation 
of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same 
work either by payment of petty cash or by directing 
him to work under assumed name or by both which 
amounts to unfair labour practice. The wait list suffers 
serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all 
these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt for 
adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I. D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
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proceedings and minutes were drawn under Section 18(3) 
of I. D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 641 in wait list 
of Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of 744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
andC. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months Were to be considered. As per Clause 
7, the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-97 for filling up vacancies which were 
to arise upto 31-12-94. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement Scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements out of 744 wait listed candidate's, 357 
temporary employees were appointed and since the 
Petitioner was wait listed at 641, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the wait list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 


of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorptioh. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, die 
Respondent/Bank has issued a circular to die effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of die Respondent, wherein it is stated all the 
settlements made by die bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W. P. No. 7872 of 1991, the Petitioner questioned 
the setdement dated 27-10-88 and 9 -1 -91. It is false to allege 
that the settlements are contrary to the rights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 646 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified ?” 

(ii) “To what relief the Petitioner is entitled ?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
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interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case aiid other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, die Respondent^ank hurriedly entered 
into a settlement on the issue of absorption of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml. The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 31-3-1997 
and therefore, they have raised the dispute in the year 1997 
before the labour authorities and they questioned the 
retrenchment as unjust and illegal and they further prayed 
for reinstatement with back wages and other attendant 
benefits. 


9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
mthe Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in an y case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB and IC 2248 
Central Bank of India Vs. S. Satyam and Others the Supreme 
Court has held that Chapter V-A of the I. D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 


workmen. Therefore, the contention of the Respondent/ 
Bank that die Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular 
instructions of the Respondent/Bank issued from time to 
time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW I and MW2 and their testimonies during 
the cross examination will clearly show how the bank bag 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. M1 
deals with categorization of retrenched temporary 
employees into A, B and C’, but this categorization of 
‘A, B and C’ is quite opposed to the doctrine of ‘last 
come—first go’ or ‘ first come—last go’ and therefore, the 
categorization in Clause I is illegal. Clause 1(a) of Ex. Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. MI 0 
in this case. Those candidates under Ex. MIO were found 
suitable for appointment as messengers and sweepers. Even 
MWl is unable to say as to when the wait list Ex. M10 was 
prepared, but it is mentioned in Ex. M10 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 
9-1-91 which are marked as Ex. Ml, M3 andM4 respectively. 
But, when MWl has spoken about the settlements, he 
deposed that settlement dated 27-10-88 was not included 
in the Madras circle since the High Court order is there, but 
he has not produced any document in support of the so 
called non-inclusion except his bald statement Further, 
according to MWl wait list under Ex. M10 was prepared 
on 2-5-92 but there is no pleading in the Counter Statement 
with regard to this wait list. Further the Hon’ble High Court 
has held in its order dated 23-7-99 in W. P. No. 7872 of 1991, 
which is marked as an exhibit, in which it is stated that ‘it is 
clear that the 1987 settlement was concerned with the 
temporary class IV employees who were paid scale wages 
as per Bipartite Settlement while the 1988 settlement dealt 
with daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
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as rightly contended the Respondent are not justified arid 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitutionof India.’ Further, the averment 
of MW1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combining equals with 
uriequais. It is further contended on behalf of the Petitioner 
that as per deposition of MW1 wait list under Ex. M10 
comprises of both messengerial and non-messengerial 
candidates. While the tempdrary employees were appointed 
after due process of selection and were paid wages on the 
basis of industryvrise settlement, it is not so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casual? as in the' case of temporary-employees in the 
matter of absorption. Therefore, it is violative of Articles 
14 and 16 of Constitution oflndia. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not in conformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMPNo. 11932/91 and W. P. No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. M10 does riot carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all these 
things, it is clear that Ex. MlO has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at 
the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MlO before this Tribunal marldng it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
Petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointirient. that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2(oo) of the I. D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are. also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC20IH. D. Singh Vs. Reserve 
Bank of India and Others wherein die Supreme Court has 
held that “to employ workmen as ‘badlies’ casuals or 
temporaries and to continue them as such for many years 
with the object of depriving them of the status and 


privileges of permanent workmen is illegal.” Learned 
representative further contended that Ex. M10 wait list has 
not been prepared in accordance with principle of seniority 
in the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. MlO 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex, M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not,produced any document to 
show how he has arrived at the seniority and till date,’it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modifications of Ex. M l to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 and W. P.No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deetned to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D, Act. It is further contended on 
behalf of die Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
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have also completed 240 days in a period of 12 calendar 
months. He also relied on die rulings reported in 1985 II 
LLJ 539 Workmen of American Express International 
Banking Corporation Vs. Management of American Express 
International Banking Corporation wherein die Supreme 
Court has held that “the expression ‘actually worked under 
the employer’ cannot mean that those days only when the 
workmen worked with hammer, sickle or pen but must 
necessarily comprehend all those days during which they 
were in die employment of the employer and for which he 
had been paid wages either under express or implied 
contract of service or by compulsion of statute, standing 
orders etc.”. It is further argued that call letters produced 
by die Petitioner will clearly prove that die Respondent/ 
Bank has conducted the interview and selected the 
temporary employees who have reported to have submitted 
their application for absorption as per die bank’s circular 
and therefore, their retrenchment is illegal. In all these cases, 
the Petitioners were in employment as sub-staff in early 
1980s but were denied further engagement on account of 
setdements/lapsing of wait lists and out of these Petitioners 
some of diem have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
ajge group of 40 to 50 years and for no fault of theirs, they 
tod themselves stranded in life midstream. They have also 
hot gainfully employed. In such circumstances, this 
Tribunal has to pass an award in their favour. 

10. But, as against this, die learned Senior Counsel 
for die Respondent/Bank contended that the reference 
made by die Government itself is not maintainable in view 
of die facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in die connected disputes 
were not in continuous service. Hence, die question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under die provisions of 
Sections 18(1) and 18(3) of the I. D.. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of die Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
die material facts that die Petitioner was Wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for die performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and die allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The setdement 
entered into by the Respondent/Bank and the federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted die 
setdement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning die settlement 
direcdy or indirecdy and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 Associated Glass 


Industries Ltd. Vs. Industrial Tribunal A.P. and Others 
wherein under Section 12(3) die union entered into a 
settlement with die management settling the claim of 11 
workmen and die workmen resigned from die job and 
received terminal benefits, but the workmen raised a plea 
before die Tribunal that they did not resign voluntarily. 
But die Andhra Pradesh High Court has held that “in die 
absence of plea that die setdement reached in die course 
of conciliation is vitiated by fraud, misrepresentation or 
coercion, die settlement is binding on die workmen.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997II LLJ 1189 Ashok and Others Vs. 
Maharashtra State Transport Corporation and Others 
wherein the Division Bench of die Bombay High Court has 
held that “therefore a settlement arrived at in the course of 
the conciliation proceedings with a recognised majority 
union will be binding on all workmen of die establishment, 
even those who belong to die minority union which had 
objected to die same. To that extent, it departs from die 
ordinary law of contracts, die object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of die conciliation officer and to discourage an 
individual employee or a minority union from scuttling the 
settlement” It further held that “there may be exceptional 
cases, where there may be allegations of mala fides, fraud 
or even corruption or other inducements. But, in die 
absence of such allegations, a settlement in die course of 
collective bargaining is entitled to due weight and 
consideration.” Learned counsel for the Respondent further 
relied on the rulings reported in 19971 LLJ 308 K.C.P. Ltd. 
Vs. Presiding Officer and Others wherein the Supreme Court 
has held that “settlements are divided into two categories 
namely (i) those arrived at outside die conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of die second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of die establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of die settlement, it must be binding on die 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 National Engineering 
Industries Ltd. Vs. State of Rajasthan and Others wherein 
the Supreme Court has held that “settlement is arrived at 
by the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer for 
adjudication after examining the allegations as there is an 
underlying assumption that die settlement reached with 
the help of the conciliation officer must be fair and 
reasonable.” Relying on all these decisions, learned counsel 
for the Respondent contended that though it is alleged 
that they are not parties to.the settlement, since the 
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federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified V The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12, But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability pf a reference and he relied on the 
rulings reported in 1998 LAB IC 345 Secretary* Kollam Jilla 
Hotel and Shop Workers Union Vs. Industrial Tribunal, 
Kollam wherein the Kerala High Court has held that “mere 
wording of reference is not decisive in the matter of 
tenability of a reference. Even though the Tribunal cannot 
go beyond the order of reference, if points of difference are 
discernible from the material before it, it has only one duty 
and that is to decide the points on merits and not to find 
out some technical defects in the wording of reference, 
subjecting the poor workman to hardship involved in 
moving the machinery again.” It further held that “the 
Tribunal should look into the pleading and find out the 
exact nature of pleading of the Petitioner to find out the 
exact nature of dispute instead of refusing to answer the 
reference on merits.” Further, he argued that the Tribunal 
has got power to go into the question whether the Petitioner 
is to be reinstated in service or not for which he relied on 
the rulings reported in 1998 LAB IC 1664 Van Sagnathan 
Orient Paper Mills Vs. Industrial Tribunal & Ors. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. Sambanthan Vs. Presiding Officer, Labour Court, Madras, 
wherein it has been held that "it has been repeatedly held 
that the Labour Court should not- attempt to consider the 
order under reference in a technical manner or a pedantic 
manner, but should consider the order of reference in a fair 
and reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that "the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 


the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to die high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is hot 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Responderit/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 

representative for the Petitioner. Therefore, T find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner oan be given to him or 
not ? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation ahd since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. • 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 19963 SCC 139 Union of India and Others Vs. 
K V. Vijeesh wherein the Supreme Court has held that “foe 
only question which falls for determination in this appeal 
is whether a candidate whose name appears in the select 
list on the basis of competitive examination acquires a right 
of appointment in Govt, service in an existing qr a future 
vacancy.” In that case, pruning of select list on reduction 
in number of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has been taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in such 
circumstances, denial of appointment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 Syndicate Bank & Ors. Vs. Shankar Paul 
and Others wherein the Supreme Court has held that “by 
its letter dated 7-2-87 the bank informed the Respondents 
that the panel was valid for one year only and that inclusion 
of their names in the panel was not to confer on them any 
right to seek permanent appointment in the services of the 
bank. Considering the object with which the panel was 
prepared and the fact that it was a yearly panel expiring on 
6-2-98, we are of the opinion that the Respondents did not 
get any right because of inclusion of their names in the 
said panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an end 
with the expiry of the panel. The claim of the Respondents 
as contained in the W.P.. was thus misconceived and 
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therefore, the learned Single Judge and the Division Bench, 
when it first decided die appeal were right in dismissing 
the Writ Petition and the appeal respectively.” He further 
relied on the rulings reported in 19913 SCC 47 Shankarsan 
Dash Vs. Union of India wherein die Supreme Court has 
held that '‘candidates included in merit list has no 
indefeasible right to appointment even if a vacancy exists” 
and relying on all these decisions, learned counsel for die 
Respondent contended that since the Petitioner has no 
right to question die wait list and since there is no mala fide 
on die part of the Respondent/Bank in preparing die wait 
list, it cannot be said that preparation of wait list was made 
with mala fide motive. Under such circumstances, after die 
expiry of the date namely 31-3-1997, the Petitioner cannot 
plead for restoration of die wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 State of Haryana and 
Ors. Vs. Piara Singh and Others wherein the Supreme Court 
has held that “now coming to die direction that all those ad 
hoc temporary employees who have continued for more 
than a year should be regularised, we find it difficult to 
sustain it. The direction has been given without reference 
to the existence of a vacancy. The direction in effect means 
that every ad hoc/temporary employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation of 
a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at die time of his appointment; (d) his record of 
service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 which 
wpuld arise from giving of such blanket orders. None of 
die decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from die more 
continuation of an ad hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be die same as of die other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fillfilling the qualifications' it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, die impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, die Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997II SCC I Ashwani Kuniar and Others Vs. State of 
Bihar and Others wherein die Full Bench of die Supreme 
Court has considered the above regularisation of 
appointment in excess of sanctioned posts. “So far as the 
question of confirmation of these employees whose entry 
itself was illegal and void is concerned, it is to be noted 
that question of confirmation or regularisation of an 
irregularly appointed candidate would arise, if die candidate 
concerned is appointed in an irregular manner or on 
ad hoc basis against an available vacancy which is already 
sanctioned. But, if die initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 


would never survive for consideration and even if such 
purported regularisation or confirmation is given, it would 
be an exercise in futility. It would amount to decorating a 
still bom baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of co nfirming these 
employees, therefore, remained a nullity.” Therefore, learned 
counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitied to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 Himanshu Kumar 
Vidyarthi & Ors. Vs. State of Bihar and Ors. wherein the 
Supreme Court has held that “they are temporary employees 
working on daily wages. Under these circumstances, their 
disengagement from service cannot be construed to be a 
retrenchment under the I.D. Act. The concept of 
retrenchment therefore, cannot be stretched to such an 
extent as to cover these employees. Since they are only 
daily wage employees and have no right to fee posts, their 
disengagement is not arbitrary.” He further relied on fee 
rulings reported in 1994 3 LU (Supp) 754 wherein fee 
Rajasthan High Court has held feat “Under Section 25G of 
fee I.D. Act retrenchmeht procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, fee employer is permitted to 
depart from fee said principle retrenching seniors and 
retaining juniors.” Though in this case, fee Petitioner has 
alleged feat his juniors have been made permanent in 
banking service, he has not established wife any evidence 
that his juniors were made permanent by fee Respondent/ 
Bank. Anyhow, if fee Petitioner has shown anything, fee 
Respondent/Bank is ready to establish fee fact before this 
Tribunal feat he has worked more days than fee Petitioner. 
In such circumstances, fee prayer for reinstatement in fee 
services of Respondent/Bank cannot be given to fee 
Petitioner and therefore, fee claim is to be dismissed wife 
costs. 

15. Learned Senior Advocate further argued feat 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of Karnataka Vs. Uma Devi, fee Sumeme Court has 
held that “merely because a temporary employee or a casual 
wage worker is continued for a time beyond fee term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on fee strength 
of such continuance, if fee original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to fee Court to prevent 
regular recruitment at fee instance of temporary employees 
whose period of employment has come to an end or of 
ad hoc employees who by fee very nature of their 
appointment, do not acquire any right.” Further, it has also 
held feat “it is not as if, fee person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts fee employment wife 
open eyes. It may be true feat he is not in a position to 
bargain—not at arms -length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take fee view feat a person who has temporarily or 
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casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because 

a temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry ofpurported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 Municipal Council, Sujanpur Vs. Surinder Kumar, 
the Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article \2 of the 
Constitution of India, file Appellant for the purpose of 
recruiting its emplbyees was bound to follow the recruitment 
mles. Any recruitment made in violation of such mles as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 Madhya Pradesh 
State Agro Industries Development Corporation Vs. S.C. 
Pandey wherein the Supreme Court has held that “only 
because an employeejtiad worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this Court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

- 16. Relying on all these decision, learned counsel 

for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute file same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under " 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner, 

17 . I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 


the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/B ank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

PointNo.2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No costs. 

21. Thus, the reference is answered accordingly. 

K.JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner : WW1 Sri G. Gopi 

WW2SriV. S. Hkambaram 
For the Respondent : MW1 Sri C. Mariappan 
MW2 Sri C. Ramalingam 

Documents Marked: 

Ex.No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. . 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding absorption of daily wagers in 
messenger vacancies. 
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Ex. No. Date 
W4 01-05-91 

. W5 20-08-91 

W6 .. 15-03-97 

W7 25-03-97 

ws m 

W9 11-11-82 
W10 24-01-93 
Wll 20-04-94 
W12 26-09-96 

W13 21-11-97 

W14 18-04-98 

W15 m 

W16 m 
W17 06-03-97* 

W18 06-03-97 

W19 06-03-97 

W20 17-03-97. 

' 1 

W21 26-03-97 

W22 31-03-97 
W23 Feb. 2005 

W24 13-02-95 


Description 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Madhurantakam branch. 

Xerox copy of the service certificate 
issued by Chamiers Road branch. 

Xerox copy of the service certificate 
issued by Saidapet branch. 

Xerox copy of the service certificate 
issued by T. Nagar branch. 

Xerox copy of the service certificate 
issued by T. Nagar branch. 

Xerox copy of the service certificate 
issued by Mint Terminus branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

Xerox copy of the Reference book on 
staff matters Vol. IEE consolidated up to 
31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Mural ikann an. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Suhburaj. 

Xerox copy of the call letter from Madurai 

zonal office forinterview of messenger 
post—J. Velmurugan. 

Xerox copy of the service particulars— 
J. Velmurugan. 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

Xerox copy of the appointment order to 
Sri G. Pandi. 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. * 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary' 
employees from the panel of wait list. 


W28 07-02-06 


W29 31-12-85 


Ml 

M2 

M3 

M4 

M5 

M6 


30-07-96 

09-06-95 


M7 28-05-91 


Ex. No. Date Description 

W25 09-11-92. Xerox copy of the Head Office Circular 

No. 28 regarding norms for sanction of 
{ . messenger staff. 

W26 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. • y 

W27 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India State 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management: 

Ex. No. Date Description 

17-11-87 Xerox copy of the settlement. 

164)7-88 Xerox copy of the settlement. 

27-10-88 Xerox copy of tfie settlement. 

09-01-91 Xerox copy of the settlement. 

Xerox copy of the settlement. 

Xerox copy of the minutes of conciliation' 
proceedings. 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of Higff Court of Orissa. 

M9 ■ 10-07-99 Xerox copy of the order of Supreme 

Court in SUP No. 3082/99. 

Xerox copy of the wait list of Chennai 
Module. 

25-10-99 Xerox copy of the order passed in CMP 
No. 16289 & 16290/99 in W.A. No. 
1893/99. 

^ f^crft, 31 2007 

'SCT. 34T. 2671.—dft 14-08- 
2007 (Tpfo) 

*Tt 'ft >K4)K sftsftftFF 

tjRsncr-n % Tft anfh aftroft % ^7 ftf fip 

I 

tX. vi2011/02/2006 -H i ] 

ftt. %. sm nfet 

New Delhi, the 31st August, 2007 

S.0.2671.—The President is pleased to appoint Shri 
Nagendra Kumar as Presiding Officer of the Central 
Government Industrial Tribunal-cum-Labour Court, 
Dhanbad-II w.e.f. 14-8-2007 (F.N.) till the date he attains 
65 years of age or until further orders, whichever is earlier 

[No; A-1201I/02/2006-CLS-II] 

P. K. TAMRAK A R,Under Secy. 


M10 Nil 
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